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INTRODUCTION 

This introduction is articulated in three parts: first, the object of this dissertation is briefly 

described in order to give the reader a general understanding of the paper’s subject matter; 

second, the several purposes of the thesis are presented; third, the structure of the project is 

outlined.  

 

Object. 

During the last decades, the right to truth has increasingly captured the attention in 

national, regional and international contexts. Representing a cornerstone of transitional 

justice processes, this concept has emerged to unveil past abuses in societies experiencing 

conflicts or dictatorships and has played a vital role in preventing the atrocities’ recurrence. 

It has been articulated as a victims’ fundamental prerogative in case of graves breaches of 

humanitarian law or human rights, such as enforced disappearances, summary executions, 

and torture, stemming from the human demand to know what happened amidst systematic 

silence and denial. What is more essential and straightforward than that? 

Not only has the right to truth been conceived as a fundamental pillar accompanying the 

road towards peace and democracy, but also deemed a valuable concept to counter impunity. 

Notwithstanding several scholars have lamented its elusiveness,1 it has been enshrined by 

numerous soft law instruments at the international level.2 As underlined by Mr. Joinet, 

 

‘Every people has the inalienable right to know the truth about past events 

and about the circumstances and reasons which led, through systematic, gross 

violations of human rights, to the perpetration of heinous crimes. Full and 

effective exercise of the right to the truth is essential to avoid any recurrence 

of violations in the future.’3 

                                                           
1 Yasmin Naqvi, ‘The Right to the Truth in International Law: Fact or Fiction?’ (2006) 88 Int 

Rev Red Cross 245, 273. 

2 See Chapter I (‘Truth in Legislation’). 

3 UNCHR (Sub-Commission), ‘The Administration of Justice and the Human Rights of 

Detainees. Question of the Impunity of Perpetrators of Human Rights Violations (Civil and 

Political). Revised Final Report Prepared by Mr. Joinet Pursuant to Sub-Commission 

Decision 1996/119’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1, Annex II, 

Principle I. 
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There is no denying that the right to truth has emerged impetuously from recent literature 

and captured a growing interest from all over the world. Nevertheless, the vagueness of the 

topic at the international level requires attention, as do recent developments at the level of 

regional human rights courts.4 

Although the plethora of references trying to define it was initially fragmented, there have 

been several attempts to piece them together. Recent and tangible advancements regarding 

its formalisation have been carried out by the Inter-American Court of Human Rights and 

the European Court of Human Rights, contributing to its conceptualisation as an 

independent concept stemming from the state duty to investigate past abuses.5 

In 2012, Juan Méndez and Francisco Bariffi described the right to truth as a ‘State 

obligation to reveal to the victims and society everything known about the facts and 

circumstances of massive and systematic human rights violations of the past, including the 

identity of the perpetrators and instigators’.6 Such a duty could be fulfilled in different ways: 

in this thesis, the courts’ role and the contribution made by judicial truth is firstly analysed, 

albeit the focus later moves on examining truth commissions’ modalities to fulfil the 

requirements of the right to truth.7 In this regard, it must be stated that these bodies are ‘non-

judicial inquiries established to determine the facts, root causes, and societal consequences 

of past human rights violations’.8 

One of the primary purposes and probably the added value of the present dissertation is 

to go beyond a mere compilation of the most recent developments, focusing on the concept 

of truth itself. As observed by Yasmin Naqvi in 2006, ‘[t]he truth about the right to the truth 

                                                           
4 See Chapter II (‘Truth in Case Law’). 

5 Naomi Roht-Arriaza, ‘State Responsibility to Investigate and Prosecute Grave Human 

Rights Violations in International Law’ (1990) 78 Cal L Rev 449; Diane Orentlicher, ‘Settling 

Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime’ (1991) 100 

Yale L J 2537; Juan Méndez, ‘Accountability for Past Abuses’ (1997) HRQ 255. 

6 Juan E Méndez and Francisco J Bariffi, ‘Truth, Right to, International Protection’ Max 

Planck Encyclopedia of Public International Law (2012) 1. See also Chapter I (‘Truth in Legislation). 

7 See Chapter III (‘Truth in Truth Commissions’). 

8 International Center for Transitional Justice, ‘Truth Commissions’ <www.ictj.org/gallery-

items/truth-commissions> accessed 09 February 2022. 
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is still a matter to be agreed upon’.9 Furthermore, to the end of examining how the ‘truth’ is 

documented in the aftermath of severe breaches of IHL and human rights by truth 

commissions, the recent transition processes of Colombia and Tunisia are analysed.10 These 

countries, separated by the Atlantic Ocean, not only do constitute extremely fascinating and 

actual experiences, but both of them are also characterised by a high degree of social 

polarisation.  

 

Objectives. 

This dissertation has the following purposes: 

1. Reconstructing the origins of the right to truth, as well as providing an overview of 

the relevant documents in international law; 

2. Examining the case law of regional human rights courts and its interpretation of the 

right to truth; 

3. Outlining the main procedures of the International Criminal Court, the Inter-

American Court of Human Rights and the European Court of Human Rights, with 

the aim to identify the peculiarities characterising judicial truth;  

4. Lastly and foremost, determining what truth is revealed and documented by truth 

commissions. In this regard, the case studies of Colombia and Tunisia are brought 

to the reader’s attention in order to analyse how the two commissions recently 

created in those countries have respectively contributed to reporting the truth. 

 

Structure. 

In order to pursue the abovementioned objectives, the thesis is divided into two main 

sections. Part I aims to provide a background of the topic and critical tools guiding the 

interpretation of the transition processes analysed in Part II. The latter concerns the case 

study of two truth commission experiences: that of Colombia, established in 2016 and still 

operating, and the Tunisian one, created in 2013 and recently dismantled.  

More precisely, the dissertation is articulated as follows: 

The Prologue, ‘Truth in Philosophy’, presents the reflections on the concept of ‘truth’ 

carried out by eminent thinkers, namely Martin Heidegger, Hannah Arendt and Paul Ricœur. 

                                                           
9 Yasmin Naqvi, ‘The Right to the Truth in International Law: Fact or Fiction?’ (2006) 88 Int 

Rev Red Cross 245, 273. See also Chapter I (‘Truth in Legislation’). 

10 See ‘Case Study on Colombia’ and ‘Case Study on Tunisia’. 
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Their thought is recalled in the course of the following pages and will serve as an inspiring 

framework in outlining the kind of truth documented by truth commissions. 

Chapter I, ‘Truth in Legislation’, analyses the genesis and blooming of the right to truth, 

dating back to its roots in international humanitarian law and subsequently examining its 

gradual emergence and affirmation as a powerful force in the fight against impunity. 

Furthermore, the dissertation highlights the relevance of the families of the disappeared’s 

activism in Latin America, who played a crucial role in demanding a legal tool to overcome 

the silence and denial surrounding the fate of their loved ones. These social movements 

triggered the adoption of the International Convention for the Protection of All Persons 

from Enforced Disappearance. The final part of this section contains an analysis of the 

ICPPED’s travaux préparatoires and leaves room for some reflections. 

Chapter II, ‘Truth in Case Law’, considers various judicial mechanisms, namely the 

International Criminal Court, the Inter-American Court of Human Rights and the European 

Court of Human Rights, intending to underline how their practices have delineated the right 

to truth, in the absence of an expressis verbis provision in the respective Statute or 

Convention. Additionally, the legal institutions’ interpretative role is stressed to better 

understand the features attributed to such a prerogative by supranational bodies. Moreover, 

it is observed how courtrooms’ procedural rules and functioning demarcate the peculiarities 

of ‘judicial truth’. 

Chapter III, ‘Truth in Truth Commissions’, is devoted to identifying the concept of truth 

that emerges from the work of truth commissions. The reasoning is anchored to the different 

notions delineated by the South African Truth Commission: ‘forensic truth’, ‘personal or 

narrative truth’, ‘social or dialogue truth’, as well as ‘healing and restorative truth’. Given the 

absence of a stand-alone model of truth commissions, it is argued that those non-judicial 

bodies’ peculiarities and methodology have repercussions on the orientation towards the type 

of truth revealed and documented. Meanwhile, the contribution of such institutions to the 

right to truth is stressed. A necessary premise regarding the subject matter is that it is 

assumed, as pointed out in Chapter III, that judicial the truth commission’s operations are 

complementary and not alternative to the work of courtrooms; several scholars have 

expressed their views on such an issue, which is not debated in this thesis.  

At a methodological level, it must be borne in mind that truth is intrinsically an abstract 

and qualitative notion and, as such, cannot be reduced to mere objective data. However, for 

the purposes of the present dissertation, said theoretical concept has been ‘operationalised’ 

as explained in the following lines.  
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In order to weigh the contribution to forensic truth, several variables have been 

considered, such as the provisions of the mandate to investigate specific crimes, as well as 

the granting of more or less ambitious powers to assume evidence. Regarding structural truth, 

in Tunisia, besides considering what was prescribed by the mandate, it was also possible to 

observe the findings in its final report. Furthermore, as far as individual truth was concerned, 

the main yardstick has been represented by the number of victims heard and statements 

submitted to the Commission. Moreover, in order to determine the contribution of these 

non-judicial bodies in promoting a ‘dialogue’ truth, the activities carried out during their 

respective processes have been observed, especially considering public hearings’ 

organisation, the engagement to involve the population and the broad society’s perception. 

Lastly, since healing truth encompasses the abovementioned concepts, two different 

methods have been employed: whilst in the case of Colombia, hypotheses are put forward 

based on available information, since the Truth Commission’s operations are still ongoing, 

in the case of Tunisia, recent political and social developments are studied to assess the TDC 

contribution. 

Chapter IV, ‘Case Study on Colombia’, is dedicated to analysing the type of truth emerging 

from the operations of the Commission for the Clarification of Truth, Coexistence and Non-

Repetition in the transition from an internal armed conflict to peace. Particular emphasis is 

addressed on the role of the Comprehensive System established under the 2016 Peace 

Accord.11 Here, it is maintained that the Colombian Truth Commission has primarily 

contributed to the ‘social or dialogue truth’. 

Chapter V, ‘Case Study on Tunisia’, considers the experience of the Truth and Dignity 

Commission established by the Organic Law No 2013-53 in Tunis.12 By examining its terms 

of reference and the Final Report, an assessment is conducted to evaluate the Commission’s 

approach towards the abovementioned orders of truth, accompanied by some reflections on 

its impact.  

                                                           
11 Colombia: Final Agreement to End the Armed Conflict and Build a Stable and Lasting 

Peace (24 November 2016), Chapter 5 (‘Agreement Regarding the Victims of the Conflict: 

“Comprehensive System for Truth, Justice, Reparations and Non-Recurrence”, including the 

Special Jurisdiction for Peace; and Commitment on Human Rights’). 

12 Tunisia, Loi organique 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation. Journal officiel, 2013-12-31, No 105, 3655-3665. 
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Finally, the conclusion reviews the research process undertaken and highlights the main 

outcomes, attempting to respond as comprehensively as possible to the objectives set. 

Furthermore, it underlines the unique contribution and added value of truth commissions’ 

truth to the right to truth. In any case, there is no pretension to provide definitive answers, 

especially considering that the dissertation deals with two ongoing transitional justice 

processes, but the guiding idea of the project is only to offer some insightful reflections.
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PROLOGUE 

 

TRUTH IN PHILOSOPHY 

 

If understanding is impossible, knowing is imperative, 

because what happened could happen again.1 

 

SUMMARY: 1. Introduction. – 2. Martin Heidegger and truth. – 2.1. Seeking the essence of truth. – 

2.2. Un-forgetting and memory. – 3. Hannah Arendt: between truth and politics. – 3.1 Factual truth, 

opinion and lies. – 3.2. Truth-telling, fragility and resilience. – 4. Paul Ricœur: a glance towards the past. 

– 4.1. Traces, mnḗmē and anámnēsis. – 4.2. Approaching what happened. – 5. Conclusion. 

 

1. Introduction. 

The purpose of this Chapter is to grasp the content of ‘truth’ as theorised by the 

philosophical reasoning of 20th Century’s eminent thinkers: Martin Heidegger (1889-1976), 

Hannah Arendt (1906-1975) and Jean Paul Gustave Ricœur (1913-2005). Furthermore, an 

effort to understand the intimate relationship between ‘truth’ and ‘remembering’ 

accompanies the following pages, supported by the common ground represented by the 

notion of ἀλήθεια (Alḗtheia).  

 

2. Martin Heidegger and truth.  

In Sein und Zeit (‘Being and Time’),2 Martin Heidegger challenges the traditional concept 

of truth as ‘correspondence’ to reality, and in Vom Wesen der Wahrheit: zu Platons 

Höhlengleichnis und Theätet (‘On the Essence of Truth: On Plato’s Cave Allegory and 

                                                           
1 Primo Levi, 1979. 

2 Martin Heidegger, Being and Time (John Macquarrie and Edward Robinson trs, Blackwell 

Publishers Ltd 1962). 
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Theaetetus’),3 he further develops this reasoning.4 The finality of his argumentation is to 

capture what characterises truth per se.5 

 

2.1. Seeking the essence of truth. 

Heidegger argues that the truth of Being is the most ancient and significant one, and 

starting from the term ἀλήθεια (Alḗtheia), the philosopher analyses its meaning as ‘un-

                                                           
3 Martin Heidegger, The Essence of Truth: On Plato’s Cave Allegory and Theaetetus (Ted Sadler tr, 

Bloomsbury USA Academic 2002). 

4 The West has witnessed the era of man’s domination that Heidegger condemns: according 

to him, humanism’s fallacy is to negate man’s genuine relationship with the truth. Plato’s 

allegory of the cave puts truth under the yoke of the idea, making truth a property of human 

knowledge. The focus is no longer on the authentic manifestation of the entity but man’s 

correct relationship to the entity. This concept is preserved by Aristotle’s intellectūs, the 

Thomist intellectūs, the Cartesian cogito, and Nietzsche’s will to power. Martin Heidegger, Being 

and Truth (John Sallis ed, Gregory Fried and Richard Polt trs, Indiana University Press 2010) 

67-201 passim.  

5 Throughout Heidegger’s discourse, it is possible to identify at least three interrelated models 

of truth. The so-called truth of proposition (‘correctness’, Richtigkeit) claims that a statement 

is true when it corresponds to a state of affairs. Correspondence exists when the orientation 

to the world permits what is to show itself in a certain way, and consequently, it is a bringing 

out of concealment. However, Heidegger insists that this speculation cannot show beings as 

they are in their entirety. Indeed, the predicative uncovering is rooted in a pre-predicative 

uncovering: the truth of propositions depends on the uncovering of entities. The truth of 

entities (‘uncoveredness’, Entdecktheit) sheds light on a primordial concept of truth, according 

to which an entity is ‘true’ when it is made available for comportment. The ‘uncovering’ of 

beings generally occurs in the practical involvements with things in the world and, to be 

conducted, implies the awareness of man’s finitude. In turn, ontic truth stems from a deeper 

level of truth since entities are what they are thanks to the relationships they entertain with 

things, persons and activities: the truth of Being. Heidegger, Being and Truth (n 4) 72-80 passim. 

See also Mark A Wrathall, Heidegger and Unconcealment: Truth, Language and History (CUP 2011) 

12-4; Michael P Lynch, The Nature of Truth: Classic and Contemporary Perspectives (MIT Press 

2001) 295. 
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concealment’.6 Dasein has a pre-ontological understating of a framework of social practices, 

which permits it to interpret itself.7 It ‘is not a corporeal thing’,8 and its being-in-the-world 

alludes to the fact that Dasein is ‘thrown’ into the world in a specific historical context;9 the 

immersion in interconnected relations such as cultural institutions, practices, customs and 

occupations, influences its interpretation of beings. Furthermore, truth as disclosedness is 

finite to the extent that Dasein itself is.10 Knowledge of the world derives from man’s ability 

to relate to it from a historically situated point of view. It follows that our understanding is 

constantly altered by an a priori framework of historically and culturally mediated 

suppositions and expectations projected in advance of any individual interpretation.11 

Man’s finiteness, his non-power, coincides with his freedom about what is manifested in 

openness: Dasein leaves the entity as it is. This ‘letting be’ is freedom understood as the 

                                                           
6 ‘The most primordial, and indeed the most authentic, disclosedness in which Dasein, as a 

potentiality-for-Being, can be, is the truth of existence’. Martin Heidegger, Being and Time (n 

2) 264; Heidegger, Being and Truth (n 4) 174. See also Lynch (n 5) 304. 

7 Heidegger, Being and Time (n 2) 245-51 and 252ff passim. 

8 More precisely, Heidegger distinguishes the notion of ‘body’ (Leib) from the one of 

‘corporeal thing’ (Körper). Martin Heidegger, Zollikon Seminars: Protocols-Conversations-Letters 

(Medard Boss ed, Franz Mayr and Richard Askay trs, Northwestern University Press 2001) 

86. This separation will be inherited by Maurice Merleau-Ponty and Henri Bergson, 

contributing to the distinction between ‘imaginative memory’ (representation by images of 

past events) and ‘repetitive memory’ (incorporated in the habitual structure of the body by 

repeated experiences of the same type). Teresa Koloma Beck ‘Forgetting the Embodied Past: 

Body Memory in Transitional Justice’, in Susanne Buckley-Zistel, Teresa Koloma Beck, 

Christian Braun and Friederike Mieth (eds), Transitional Justice Theories (Routledge 2014) 187. 

Additionally, this distinction will emerge in the discourse of Paul Ricœur concerning the 

erasure and persistence of traces.  

9 Heidegger, Being and Time (n 2) 236, 243, 263, 270, 399, 465. 

10 Rozemund Uljée, Thinking Difference with Heidegger and Levinas: Truth and Justice (SUNY Press 

2020) 54. 

11 Heidegger, Being and time (n 2) 41ff. See also Wrathall (n 5) 79. Cf Sean Dorrance Kelly, 

‘On Time and Truth’ in Kurt Pritzl (ed), Truth: Studies on a Robust Presence (CUA Press 2020) 

170. 
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essence of truth that allows non-obscurity;12 freedom lets beings be that beings they are;13 it 

is a participation in the revealment of what-is-as-such.14 In Heidegger conception, ‘freedom’, 

as part of the essence of truth, is not a man’s property but dominates and imposes itself 

above humans.15 We do not ‘have’ freedom, but we ‘move’ in freedom and only through a 

free choice of self-exposure do humans grasp the essence of truth by struggling with 

untruth.16  

Dasein is essential to the truth since Being and truth ‘are’ equiprimordially.17 The 

unconcealment of Being involves two steps: first, the disclosure of Dasein and the world, 

since the truth of Being can only be the meaning of it as disclosed to Dasein; second, the 

manifestation of entities in their truth, as they are (‘the truth of essence’),18 that can be 

manifested only if beings are unconcealed in their essence.19 Moreover, even if it seems 

paradoxical, ‘[u]ntruth belongs to the essence of truth’:20 in other words, the essence of truth 

contains its non-essence. 

The essence of truth lies in limbo between the non-essence of truth (obscurity as mystery) 

and the anti-essence of truth (obscurity as forgetting, as oblivion of the mystery and 

consequent errancy among entities).21 In the very structure of comportment of human 

                                                           
12 Heidegger, Being and Truth (n 4) 157. 

13 Lynch (n 5) 304. 

14 Freedom should not be understood as free will but as liberation from what hides the entity, 

which allows beings to offer themselves freely in openness as it is in themselves, and not as 

they appear. 

15 Lynch (n 5) 304.  

16 ‘[U]ntruth is posited with the enabling of the essence of truth. This struggle, as struggle, is 

always a specific struggle. Truth is always truth for us’. Heidegger, Being and Truth (n 4) 200. 

17 Heidegger, Being and Time (n 2) 265, 272, 301. 

18 The incomplete conclusion reached by Heidegger is that the essence of truth is the truth 

of essence. However, the issue is not directly faced by the philosopher’s essays. A lecture 

‘On the Truth of Essence’ has never been presented. Consequently, Heidegger does not 

provide a proper definition of the truth of essence, even if he does affirm the reciprocal 

implications between these two concepts. 

19 Wrathall (n 5) 14. 

20 Heidegger, Being and Truth (n 4) 144. 

21 Ibid 165ff. 
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beings, there is always some disclosure and some concealment. It follows that knowledge is 

always fragmentary.22 

 

2.2. Un-forgetting and memory. 

Since the Greek word for ‘truth’, ἀλήθεια (Alḗtheia), also means ‘un-forgetting’, it is of 

interest what space has ‘memory’ in Heidegger’s theorisation. According to him, there is the 

possibility to remember ‘only on [the basis] of forgetting, and not vice versa’.23 Memory is 

subordinated to forgetfulness and can assume ontological significance only to the extent that 

it recalls what has fallen into forgetfulness.24 While discussing the authentic existence of 

Dasein, he affirms that the ‘authenticity of decision is designated, not in terms of “memory” 

(Erinnerung), but of “repetition” (Wiederholung)’.25 This authentic possibility of decision 

accords a privilege to Dasein’s anticipation of the future and has its basis on conceiving 

Dasein as future being-toward-death.26 

According to Heidegger, the term ‘historicity’27 alludes to how Dasein lives its history, 

carrying out ‘a projection of the world’.28 However, what if a ‘total [rectius, ‘totalitarian’] 

transformation, a projection of a world’29 is constructed? Furthermore, what space is left for 

                                                           
22 In fact, concealment is needed by truth, since truth is the disclosing of concealment. The 

concealment that anticipates and accompanies every truthful unveiling is the non-essence of 

truth; it is the mystery (the non-manifestation). If man forgets the mystery that accompanies 

the partial unveiling of entities, to turn exclusively to the entities that are manifest to him, he 

distances himself from being and wanders among the entities. This man’s wondering is non-

truth as error. Heidegger, Being and Truth (n 4) 177ff. 

23 Heidegger, Being and Time (n 2) 389. In Being and Time, Heidegger leaves little space for 

memory and forgetting, as pointed out by Paul Ricœur. 

24 Jeffrey Andrew Barash, ‘Heidegger and the Metaphysics of Memory’ (2008) 8 Studia 

Phaenomenologica 401, 409. 

25 Jeffrey Andrew Barash, ‘Martin Heidegger, Hannah Arendt and the Politics of 

Remembrance’ (2002) 10 Int J Phil Stud 171, 171.  

26 Ibid 174. 

27 Heidegger, Being and Time (n 2) 424-44. Especially 430. 

28 Heidegger, Being and Truth (n 4) 171. 

29 Heidegger, referring to the re-education for the National Socialist worldview. Ibid 171-2. 
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victims’ narratives, marked by the consequences of the totalising project of their 

perpetrators?30 

 

3. Hannah Arendt: between truth and politics. 

The tragic truths about Nazism deeply mark Arendt’s writings about totalitarianism.31 

Incentivised by the Eichmann affair,32 the writer reflects on the precariousness of the ancient 

nexus between politics and respect for truth.33 By attributing an essential role to the past and 

remembrance, she asserts that truth has the potential to prevent similar events.34 For Arendt, 

one of the main characteristics of totalitarianism is the tendency to disregard the given fact 

and counterfeit the truth, substituting through the ‘systematic lie’ a fabricated world to the 

real one by rewriting history.35 

 

3.1. Factual truth, opinion and lies. 

Truths of facts36 are those ‘modest verities’37 that, once established, acquire a peremptory 

and despotic status because they are beyond discussion.38 Factual truth is socially constructed, 

                                                           
30 Adolfo Ceretti, ‘Lotta armata, vittime, conflitti e dissidi. Un’ultima ricognizione’, in 

Bertagna G, Ceretti A, Mazzucato C (eds), Il Libro dell’Incontro. Vittime e Responsabili della Lotta 

Armata A Confronto (Il Saggiatore 2015) 381. 

31 See Hannah Arendt, ‘Truth and Politics’ (1967) The New Yorker 49. 

32 The essay ‘Truth and Politics’ is published after the controversy raised by ‘Eichmann in 

Jerusalem’. See also Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil 

(Penguin Classics 2006). 

33 John S Nelson, ‘Politics and Truth: Arendt’s Problematic’ (1978) 22 Am J Pol Sci 270, 270. 

34 Cf Hannah Arendt, The Origins of Totalitarianism (World Pub Co 1958) VIII. 

35 Ibid 383ff and 457-58; Nelson (n 32) 271. 

36 Arendt inherits Leibniz’s distinction between truths of reason and truths of fact. On the 

one hand, rational truths are associated with the ‘life of the mind’ and articulated in 

philosophical truths (whose opposite is illusion and opinion) and scientific truths (as opposed 

to error and ignorance). 

37 Arendt specifically refers to historical facts, since these are the only examples she gives to 

the reader. Arendt, ‘Truth and Politics’ (n 31) 50, 54 and 68. 

38 Ibid 49, 54; Ari-Elmeri Hyvönen, ‘Careless Speech: Conceptualizing Post-Truth Politics’ 

(2014) 26 New Perspectives: Interdiscip J Central & East Eur Polit and Int Relat 31, 36. 
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concerns ‘the eyes of the body’ and exists only insofar as it is spoken about, even if this 

happens in private. It depends on storytelling, historiography and testimony, and its 

preservation is a matter of archives, documents and monuments.39 

Arendt recalls that opinion represents the basis for the construction of all governments 

and that it should not be conceived as the antagonist of truth in politics40 but the foundation 

of a pluralistic approach to factual truth.41 The difficulty of reconstructing history intertwines 

with the task of understanding the complexity of our world. Debate represents the texture 

of political life, and all truths leave some space to multiple opinions over their meaning: some 

facts must be settled to allow the democratic emergence of opinion, understood as a ‘setting-

into-motion of truth’ so that they can be opinions about something shared.42  

In interpreting the truth, an opinion must presuppose the veracity of the fact; otherwise, 

actions become rootless and lose contact with reality.43 Consistent lying threatens truth and 

makes us lose the ground under our feet without providing other ground to stand on.44 How 

to fight systematic lying? What does it mean to re-establishing the factuality of facts? The 

task of collecting evidence is of tremendous importance in transitions to democracy when 

several perspectives compete and open space for revisionism, denial and negationism.45 

Documenting truth is vital to shedding light on different narratives that intersect or collide 

with each other on an obscure past. Arendt considers remembrance a fundamental human 

activity, based on action, and rooted in natality.46 Remembrance can approach ‘earthly 

                                                           
39 Arendt, ‘Truth and Politics’ (n 31) 52-4.  

40 Ibid 51. 

41 Theresa Man Ling Lee, Politics and Truth: Political Theory and the Postmodernism (NYU Press 

1997) 12. 

42 Hyvönen (n 38) 36. 

43 Arendt, ‘Truth and Politics’ (n 31) 52. See also Andrew H Tyner, ‘Action, Judgment and 

Imagination in Hannah Arendt’s Thought’ (2017) 70 Political Res Q 523, 525; Javier 

Burdman ‘Knowledge and the Public World: Arendt on Science, Truth and Politics’ (2018) 

Constellation: Int J of Crit & Democr Theory 485, 491. 

44 Arendt, ‘Truth and Politics’ (n 31) 78. 

45 Yasmin Naqvi, ‘The Right to the Truth in International Law: Fact or Fiction?’ (2006) 88 

Int Rev Red Cross 245, 252-3. 

46 Barash, ‘Martin Heidegger, Hannah Arendt and the Politics of Remembrance’ (n 25) 177. 
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immortality’47 only through the stabilising presence of the work (of history, political 

foundation, art).48 

  

3.2. Truth-telling, fragility and resilience. 

Arendt admits that when politics is reigned by mendacity, truth-telling is a type of action:49 

disclosing uncomfortable and ignored truths becomes a world-changing activity and can 

transform the public realm,50 providing the possibility for a society to believe in a hopeful 

future.51 Facts belong to the past, a dimension beyond our reach;52 however, disclosing the 

truth about facts answers a present need and has implications for the future.53 

Since ‘[f]acts and events are infinitely more fragile things than axioms, discoveries [and] 

theories […] produced by the human mind’,54 it is essential to collect and preserve 

documentary materials that will contribute to an account of the past that has numerous ways 

of being told.55 ‘Once […] lost, no rational effort will […] bring them back’:56 given the 

precariousness of factual truth and its tensions with the political realm, Arendt places great 

                                                           
47 Ibid 179. 

48 Ibid. 

49 Arendt, ‘Truth and Politics’ (n 31) 49-67. It should be conducted through non-

commitment, impartiality, freedom from self-interest in thought and judgment. Arendt, 

‘Truth and Politics’ (n 31) 71-86; 

50 ‘Only where a community has embarked upon organised lying on principle, and not only 

with respect to particulars, can truthfulness as such, unsupported by the distorting forces of 

power and interest, become a political factor of the first order’. Ibid 70. 

51 Ruti G Teitel, ‘Transitional Justice as Liberal Narrative’ in Globalizing Transitional Justice 

(OUP 2014) 105. See also Ceretti, ‘Lotta armata, vittime, conflitti e dissidi. Un’ultima 

ricognizione’ (29) 240. 

52 Arendt, ‘Truth and Politics’ (n 31) 83. 

53 Naqvi (45) 254. 

54 Arendt, ‘Truth and Politics’ (n 31) 50. 

55 Bickford, Karam, Mneimneh and Pierce (n 56) 5. See also Louis Bickford, Patricia Karam, 

Hassan Mneimneh and Patrick Pierce, ‘Documenting Truth’ (ICTJ 2009) 

<https://ictj.org/sites/default/files/ICTJ-DAG-Global-Documenting-Truth-2009-

English.pdf> accessed 25 September 2021, 5. 

56 Arendt, ‘Truth and Politics’ (n 31) 50; Tyner (n 43) 525. 
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importance on its protection, which is considered essential for politics since suppressing the 

truth is like destroying the foundation of public debate. However, protection of truth is not 

conceivable through political agency per se: safe ‘refuges of truth’ are represented by non-

political institutions,57 such as the Academe and courtrooms. 

Arendt’s discourse in Truth and Politics refers to the lowest level of human affairs, where 

interests and power prevail.58 Then, it is possible to deduce that the relation between truth 

and politics is less conflictual at a loftier level of politics, whose lifeblood is factual truth 

itself: it has an anti-political nature, but, at the same time, it represents the basis for politics;59 

looking after facts and telling the truth can be conceived as caring for the world.60 

The political perspective towards facts must balance the danger of considering them just 

as the results of some necessary unpreventable development and the peril of denying or 

manipulating them.61 Only by respecting its boundaries can this sphere, where we are free to 

act and transform, remain intact, preserving its integrity and fulfilling its promises. 

Conceptually, we can call truth something that asserts itself by its obstinacy, whose fragility 

is oddly combined with remarkable resilience, the same irreversibility that marks all human 

acts, superior to power and less transitory than power coalitions; something that, even if 

destroyed by persuasion or violence, can never be replaced.62 

 

4. Paul Ricœur: a glance towards the past. 

The theme of truth runs through the work of the French philosopher Paul Ricœur, who 

delights in reflecting on the efforts of history and memory to reconstruct the past truthfully. 

How to ensure an authentic relationship between the representation of the past and the past 

itself? Two guiding notions emerge at the beginning of La Mémoire, l’Histoire, l’Oubli 

(‘Memory, History, Forgetting’):63 

 

                                                           
57 Arendt, ‘Truth and Politics’ (n 31) 84. 

58 Ibid 88. 

59 Ibid 49. 

60 Hyvönen (n 38) 38. 

61 Arendt, ‘Truth and Politics’ (n 31) 83. 

62 Ibid. 

63 Paul Ricœur, Memory, History, Forgetting (Kathleen Blamey and David Pellauer trs, The 

University of Chicago Press 2006). 
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‘[t]he Greeks had two words mnḗmē and anámnēsis to designate, on the 

one hand, memory as appearing, ultimately passively, to the point of 

characterising as an affection—pathos— the popping into mind of a 

memory; and, on the other, the memory as an object of a search ordinarily 

named recall, recollection’.64  

 

4.1. Traces, mnḗmē and anámnēsis. 

The philosopher argues the existence of different types of traces, thanks to which the past 

(the ‘absent’) is recalled to the present. The materials, such as documents and testimonies 

that the historian is called upon to contextualise in a specific historical framework, represent 

the first typology of trace.65 ‘Quite another matter is the impression as an affection resulting 

from the shock of an event that can be said to be striking, marking’.66 Ricœur refers to 

happenings that mark us, such as a physical injury or a peculiar event; those traces are 

preserved, and it is impossible to erase them.67 Lastly, the philosopher argues that, through 

scientific knowledge, it is also plausible to talk about a ‘cortical’ trace.68  

If the past is evoked through a search (and not an image), it would therefore be helpful 

to focus on memory’s ‘recollective’ attribute.  

 

‘On the one hand, the simple memory arises in the manner of an affection, 

while recollection consists in an active search. On the other hand, the simple 

memory is under the dominion of the agent of the imprint, whereas 

movements and the entire sequence of changes […] have their principle in 

us’.69  

 

                                                           
64 Ibid 4. 

65 Ibid 167, 449. 

66 Ibid 14, 429. 

67 Ibid 427. 

68 Ibid 415, 433. 

69 Ibid 17. 
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Stressing the relevance of the elapsing of time between the initial impression and its 

return, Ricœur affirms that ‘[r]ecollection relates the being affected by the past to the 

potentiality-of-being turned toward the future’.70 

Inspired by Bergson, the philosopher affirms that the impression of memory remains 

since ‘it makes recognition possible’.71 After having experienced the ‘absent’, ‘recognising’ 

permits an image to come back. Therefore, Ricœur argues the existence of an unconscious 

aspect of memory,72 according to which man can recognise someone or something after 

having forgotten it.73 In other words, forgetting is essential for remembering and renders 

possible recognition.  

Furthermore, memory is essential to selfhood because ‘it assures the temporal continuity 

of the person and, by this means, assures that identity’.74 The individual character of memory 

does not jeopardise the possibility to construct a collective memory by sharing the personal 

ones. By permitting individual memories to be named,75 it is possible to construct a collective 

memory and, through it, society’s identity since the former is an element of the latter.76 One 

                                                           
70 Ibid 381. 

71 Conversely, material traces can be destructed. Ibid 430 [Ricœur’s italic]. 

72 Ibid 434. 

73 Ibid 417. By distancing himself from metaphysics, Ricœur refers to the human body as a 

‘phenomenological lived body’ (Leib) rather than a ‘physiological body’ (Körper), characterised 

by an operative body memory underneath all of our movements. The notion of ‘lived body’ 

and the one of ‘repetitive memory’ has been taken up and applied to transitional justice 

contexts. Legacies of oppressive regimes or armed conflicts are also represented into the 

structures inscribed into living body; they are enacted in everyday behaviour and persist in 

post-conflict or post-authoritarian situations. Beck, ‘Forgetting the Embodied Past: Body 

Memory in Transitional Justice’ (n 8) 187-97. It is a typology of forgetting in the sense that 

it ‘designates the unperceived character of the perseverance of memories, their removal from 

the vigilance of consciousness’. Ricœur, Memory, History, Forgetting (63) 440 [Ricœur’s italic]. 

74 Ibid 96.  

75 The importance of language is underlined by the philosopher. Ibid 316. 

76 In the post-Apartheid context, there was the idea that if the truth about the past does not 

emerge even at the official level the new state would lack legitimacy. Ceretti, ‘Lotta armata, 

vittime, conflitti e dissidi. Un’ultima ricognizione’ (n 30) 224. Moreover, ‘[i]t is the bipolar 

constitution of personal and community identity that, ultimately, justifies extending the 
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of the complex challenges of transitional societies consists in incentivising the creation of 

such a shared memory, capable of containing within it, in an inclusive way, the memories of 

all social components in the framework of a democratic project.77 

 

4.2. Approaching what happened. 

Memory and history aspire to restore the truth. Nevertheless, while memory is linked to 

‘recognition’, the historian’s task to narrate the past is much more complex since recognition 

cannot occur in this context.78 This situation prevents him from comparing the image that 

emerges in the course of research to the authentic past experience: he has only indirect access 

to ‘what happened’. 

Furthermore, although comparing the historian and the judge constitutes a locus classicus, 

Ricœur devotes a whole part of his work to discussing the peculiarities of those professions 

and their field of competence.79 Both are ‘masters in the manipulation of suspicion’80 and 

seek to reconstruct the truth of the past. Both are based on testimony and evidence, but the 

                                                           
Freudian analysis of mourning to the traumatism of collective identity. We can speak not 

only in an analogical sense but in terms of a direct analysis of collective traumatisms, of 

wounds to collective memory’. Ricœur, Memory, History, Forgetting (63) 77. 

77 Roberto Cornelli, ‘Discussants’ in Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: 

Percorsi di Giustizia nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 52-3. 

78 He does not work on intimate traces but external ones (documents, testimonies, 

monuments…). 

79 Ricœur, Memory, History, Forgetting (63) 455-480. Cf. Carlo Ginzburg, Il giudice e lo Storico. 

Considerazioni in Margine al Processo Sofri (Quodlibet 2020); Paolo Borgna, Verità Storica e Verità 

Processuale, <www.questionegiustizia.it/articolo/verita-storica-e-verita-processuale-_09-10-

2019.php> accessed 25 September 2021. 

80 Ricœur, Memory, History, Forgetting (63) 317. 
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vow of impartiality common to the two models responds to different obligations.81 It follows 

that the type of truth achieved will vary.82 

Departing from the differences between judges and historians, the philosopher discloses 

another actor, a third party, in its discourse: the citizens, whose enlightened public opinion 

‘transforms the retrospective judgment on the crime into a pledge to prevent its 

reoccurrence’.83 He is considered the ‘ultimate arbiter’84 who ‘carries the “liberal” values of 

constitutional democracy’85 and represents the balance between history and memory. 

 

                                                           
81 However, both narratives are never completely ‘third’. Ibid 314ff. On the one hand, the 

truth of historical knowledge depends on the imposition of ideal configurations, species and 

genera; it has its basis in the historian methodological approach, which looks at the past 

through documentary evidence and causal links through different events. In this regard, 

Ricœur speaks of representation. The historian is not bound to one’s responsibility but has 

a broader margin of actions, capable of involving several actors. On the other hand, the judge 

has to set an adequate distance between parties, according to an ‘imperious’ binary model. 

The judgment, after its delivery, is the addressee of several critiques coming from historians 

and the public at large. Ibid 320-4 passim. 

82 In fact, in Truth and Lies, the philosopher expressly condemns the egoistic pretext of a 

unique version of the truth, whose temptation has usually come from the temporal and 

spiritual powers. He asserts that such a unifying vision cannot be completed without errors, 

lies and violence. Furthermore, the exigence of ‘unity’ of truth is contamined by lie: this is 

the misstep from total to totalitarian. Paul Ricœur, Vérité et Mensonge (Editions Esprit 1951) 

754, 777. Considering tragic events such as the Holocaust, the philosopher stresses the 

challenging task to narrate the extreme complexity of such phenomena adequately. How to 

fulfil the responsibility (or ‘debt’) that we have towards the past? The ‘impossible’ conditions 

to ‘condemn and comprehend’ the ‘unacceptable’ without concurring with denial involve the 

categories of uniqueness and comparability other than the strictly moral sense. Ricœur, 

Memory, History, Forgetting (63) 328ff. 

83 Ricœur, Memory, History, Forgetting (63) 332. 

84 Ibid 333. 

85 Ibid. 
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5. Conclusion. 

In one way or another, these philosophical orientations have highlighted the link between 

truth, the past and its implications on the future. 

 What emerges from our initial reflections? The gaze set towards ‘what happened’ is 

filtered through tarnished lenses. The historical and cultural conditions in which man finds 

himself ‘thrown’ influence his interpretation of himself and reality, just as historical and 

judicial narratives encounter limits they cannot overcome.  

Aware of the severe difficulties in reconstructing the truth, we move forward to the 

Chapters dedicated to the ‘right to truth’, whose ‘truth’ is still a notion with blurred margins.86

                                                           
86 Naqvi (45) 273. 
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CHAPTER I 

 

TRUTH IN LEGISLATION 

 

The search for truth […] constitutes the starting-point  

for the liberation as well as the protection of the human being.1 

 

SUMMARY: 1. Introduction. – 2. The affirmation of the right to truth. – 3. The First Additional 

Protocol to the 1949 Geneva Conventions. – 3.1. Article 32. – 3.2. Limitations. – 4. The human need 

for truth. – 4.1. Enforced disappearance in Latin America. – 4.2. Breaking the silence: victims’ voice. 

– 5. Truth in the fight against impunity. – 5.1. The United Nations’ contribution. – 5.1.1. The Joinet 

Report. – 5.1.2. The United Nations Principles to Combat Impunity. – 5.1.3. Other developments. – 

6. Codifying truth: the International Convention for the Protection of All Persons from Enforced 

Disappearance. – 6.1. Article 24 of the Convention. – 6.2. Travaux Préparatoires. – 6.3. A 

compromise for compromising truths. – 6.3.1. The debate about the transparency of information on 

detention. – 6.3.2. Reservations and observations. – 6.4. Which truth for the right to truth? – 7. 

Conclusion. 

 

1. Introduction. 

Chapter I aims to introduce the ‘right to truth’ in international law and outline the legal 

instruments of reference. After attempting to define this notion as it has emerged in 

transitional justice, we will analyse the ‘right to know fate’ enshrined in Article 32 of the First 

Additional Protocol to the Geneva Conventions. The discussion will then focus on the socio-

political context in Latin America and the contribution of the associations of families of the 

disappeared. Furthermore, a mention of the fight against impunity at an international level 

anticipates the framework of official documents related to the right to truth. Finally, the 

Chapter will analyse the preparatory work for drafting the International Convention for the 

Protection of All Persons from Enforced Disappearance to identify which concept of ‘truth’ 

was intended to be included in its Article 24, comparing the delegations’ expectations to the 

outcome of the negotiations. 

 

                                                           
1 Bámaca-Velásquez v Guatemala (Merits, Judgment) Int-Am Ct HR Series C no 70 (25 

November 2000) Separate Opinion of Judge Cançado Trindade. 
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2. The affirmation of the right to truth. 

The gradual affirmation of the right to truth is the result of the stratification of resolutions, 

documents and judgments elaborated by several actors.  

Although the broad margins that the critical concept of ‘truth’ has acquired in transitional 

justice contexts,2 it is possible to distinguish the emergence of a legal ‘right’ per se.3 The ‘right 

to truth’ represents a helpful tool to ‘understand the causes of past abuse’4 since a specific 

knowledge of what happened can avoid repeating traumatising events.5 Depending on the 

circumstances, it has the potentiality to promote a process of reconciliation,6 stem society’s 

polarisation, contribute to the restoration of victims’ dignity,7 and encourage accountability 

of perpetrators, siding itself against negationism and the rewriting of history.8 Indeed, 

‘[t]hrough the applications of the right to the truth, victims and survivors can attempt to 

                                                           
2 ‘UNCHR, ‘Report of the Secretary General on the Rule of Law and Transitional Justice in 

Conflict and Post-Conflict Situations (2004) UN Doc S/2004/616 paras 4, 17. Transitional 

justice refers to the ‘full range of processes and mechanisms associated with a society’s 

attempts to come to terms with a legacy of a large scale past abuses, in order to ensure 

accountability, serve justice and achieve reconciliation’. Juan E Méndez and Francisco J 

Bariffi, ‘Truth, Right to, International Protection’ Max Planck Encyclopedia of Public International 

Law (2012) 1. 

3 Dermot Groome, ‘The Right to Truth in the Fight Against Impunity’ (2011) 29 Beck J Int 

L 175, 175; Yasmin Naqvi, ‘The Right to the Truth in International Law: Fact or Fiction?’ 

(2006) 88 Int Rev Red Cross 245, 254; James A Sweeney, ‘The Elusive Right to Truth in 

Transitional Human Rights Jurisprudence’ (2018) 67 Int’l & Comp LQ 353, 354. 

Heterogeneous features are attributed to the emerging ‘right to the truth’, shading from 

moral, political, legal and philosophical perspectives. 

4 Eduardo González and Howard Varney (eds), ‘Truth Seeking: Elements of Crating an 

Effective Truth Commission (Amnesty Commission of the Ministry of Justice of Brazil; ICTJ 

2013) <www.ictj.org/sites/default/files/ICTJ-Book-Truth-Seeking-2013-English.pdf> 

accessed 07 October 2021, 4. 

5 Ibid. 

6 See also Naqvi (n 3) 246. 

7 González and Varney (n 4) 4. See also Naqvi (n 3) 249. 

8 González and Varney (n 4) 4. 
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challenge prevailing versions of history and compel authorities to investigate and make public 

contested accounts of the past’.9 

It requires effective states’ investigation and the establishment of judicial and extra-judicial 

mechanisms to reveal the complete truth about gross human rights violations.10  

According to Méndez’s theorisation, the right to truth is a general principle of law and 

includes a state’s duty.11 The arising obligation implies the disclosure ‘to the victims, their 

families, and society [of] all that can be reliably established’12 concerning gross human rights 

violations. Synthetically, truth telling’s goals should answer three basic questions: ‘what, why 

and who’?13 

Some scholars argue that a ‘right to truth’ is derivable from rights contained expressis 

verbis in human rights treaties, such as the right to an effective remedy or reparation,14 

whereas others claim that it is an autonomous right.15 Doctrine and international bodies have 

long debated whether ‘the right of victims and society’16 to know the truth is rooted in 

customary international law. Several viewpoints have emerged: some academics opt for its 

elusiveness,17 whilst others firmly claim its legally binding nature, classifying it as lex lata.18 

                                                           
9 Alice M Panepinto, ‘The Right to the Truth in International Law: The significance of 

Strasbourg’s Contributions’ (2017) 37 Legal Stud 739, 742. 

10 Dermot Groome, ‘Principle 2. The Inalienable Right to the Truth’ in Frank Haldemann 

and Thomas Unger (eds), The United Nations Principles to Combat Impunity: a Commentary (OUP 

2018) 60. It includes the attempts to determine the identity of perpetrators, the root causes 

that led to gross human rights violations as well as the circumstances and facts of violations, 

together with the fate and whereabouts of victims in case of enforced disappearances. 

González and Varney (n 4) 3-4. 

11 Méndez and Bariffi (n 2) 2. See also Naqvi (n 3) 273. 

12 Juan E Méndez, ‘Accountability for Past Abuses’ (1997) 19 Hum Rights Q 255, 261. 

13 Méndez and Bariffi (n 2) 1; Groome, ‘Principle 2. The Inalienable Right to the Truth’ (n 

10) 60. 

14 González and Varney (n 4) 4. 

15 Ibid. 

16 Groome, ‘Principle 2. The Inalienable Right to the Truth’ (n 10) 60. 

17 Naqvi (n 3) 245. 

18 Sam Szoke-Burke, ‘Searching for the Right to Truth: The Impact of International Law on 

National Transitional Justice Policies’ (2015) 33 Berkeley J Int Law 526, 526. 
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Furthermore, even though numerous efforts have been made to define it, they lack 

precision.19 

 

3. The First Additional Protocol to the 1949 Geneva Conventions. 

The First Additional Protocol to the 1949 Geneva Conventions is dedicated to the 

Protection of Victims of International Armed Conflicts.20 Section III (‘Missing and Dead 

Persons’) of Part II (‘Wounded, Sick and Shipwrecked’) contains Article 32 (‘General 

Principle’),21 Article 33 (‘Missing Persons’), 22 and Article 34 (‘Remains of Deceased’).23 

Section III was not discussed at the Experts’ Conferences convened by the ICRC in order 

to prepare a preliminary version of the Protocol.24 It is based on a 1973 Resolution of the 

                                                           
19 The terminology of the right is in itself unclear and confusing: the terms ‘right to know’, 

‘right to the truth’, ‘right to truth’ and ‘right to know the truth’ are often used interchangeably, 

creating misunderstanding and confusion with the other ‘right to know’. Groome, ‘Principle 

2. The Inalienable Right to the Truth’ (n 10) 70. See also UNCHR, ‘Right to the Truth’ (20 

April 2005) UN Doc E/CN.4/RES/2005/66. 

20 First Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to 

the Protection of Victims of International Armed Conflicts (adopted 8 June 1977, entered 

into force 7 December 1978) 1125 UNTS 609 (hereinafter ‘Protocol I’). 

21 Art 32, Protocol I. 

22 Art 33, Protocol I. Art 33 para 1 establishes the duty for each Party to the conflict to search 

for ‘the persons who have been reported missing by an adverse party’, meeting ‘a 

fundamental humanitarian need […] not yet fully and explicitly covered by existing treaty 

obligations’. Claude Pilloud, Jean de Preux, Yves Sandoz, Bruno Zimmermann, in Yves 

Sandoz, Christophe Swinarski, Bruno Zimmermann (eds), Commentary on the Additional 

Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Martinus Nijhoff Publishers 

1987) 350. 

23 Art 34, Protocol I. The Director of the United Nations Human Rights Division mentioned 

the will of the Conference to take into consideration ‘the right of families […] to have some 

assurance that the remains of those who died would be treated in accordance with national 

ethical values and age-old traditional standards’. Pilloud and Others (n 23) 347. 

24 Two conferences of Red Cross Experts and two Conferences of Government Experts 

were held between 1971 and 1972 with the aim to discuss timely issues concerning warfare 

and stakeholders’ protection. Those meetings led to draft Additional Protocols I and II to 
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International Red Cross Conference in Teheran that demanded account for the missing in 

armed conflicts.25 In November 1974, the United Nations General Assembly adopted 

Resolution 3220 (XXIX),26 which called on Parties to armed conflicts to ‘take […] action as 

may be within their power to help to locate and mark the graves of the dead, to facilitate the 

disinterment and the return of remains, if requested by their families, and to provide 

information about those who are missing in action’.27 

 

3.1. Article 32. 

The peculiar circumstances of the drafting process justify the uncommon legal technique 

of presenting Article 32 as the Preamble to Section III.28 Clarifying that ‘[i]n the 

implementation of this Section, the activities of the High Contracting Parties, of the Parties 

to the conflict and of the international humanitarian organizations […] shall be prompted 

mainly by the right of families to know the fate of their relatives’,29 the provision formalises 

an ancestor of the right to truth. Considering that Article 32 does not prescribe any procedure 

to enforce the ‘right to know the fate’, the term ‘prompted’ would suggest that the activities 

                                                           
the 1949 Geneva Conventions. Michael Bothe, Karl Josef Partsch and Waldemar A Solf, New 

Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols Additional to the Geneva 

Conventions of 1949 (2nd Edition, with the collaboration of Martin Eaton, Martinus Nijhoff 

Publishers 2013) 3, 194. 

25 ‘The XXIInd International Conference of the Red Cross […] calls on Parties to armed 

conflicts […] to help locate and care for the graves of the dead, to facilitate the disinterment 

and return of remains, and to provide information about those who are missing in action’. 

ICRC Res V, ‘The Missing and Dead in Armed Conflicts’ (1974) 154 Int Rev Red Cross 22-3. See 

also Bothe, Partsch and Solf (n 25) 194. 

26 United Nations General Assembly (hereinafter ‘UNGA’) Res 3220 (XXIX) (6 November 

1974). 

27 Ibid. 

28 Section III, Part II of Protocol I. The general principle of Article 32 is helpful to interpret 

Articles 33 and 34 of Section III. Bothe, Partsch and Solf (n 25) 196. 

29 Art 32, Protocol I [emphasis added]. 
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of the Parties and organisations shall be ‘motivated’ by this right,30 whose undefined nature 

oscillates between a normative and a moral dimension.31  

The ICRC Commentary illustrates that the ratio is ‘[t]o mitigate the suffering of the 

families of those who disappeared in war by removing the uncertainty about their fate and 

to give them an opportunity to remember their dead’.32 The Rapporteur of the Working 

Group emphasised the urgency of incorporating such a concept as a general basic principle, 

pressing for the recognition of this ‘fundamental ‘right’.33 However, whereas Article 32 

imposes a duty, there is no specular right for a family member to urge an institution to take 

a specific action,34 but only for those entrusted with ensuring the application of international 

humanitarian law.35 

 

3.2 Limitations. 

The Additional Protocol encounters relevant limitations. First, when it entered into force, 

its scope of application strictly pertained to international armed conflicts (hereinafter ‘IACs’) 

and therefore was not relevant with regard to internal situations.36 Only more recently, a 

customary international humanitarian law has extended the objective sphere of application 

                                                           
30 Bothe, Partsch and Solf (n 25) 196. 

31 Ibid 194. 

32 Pilloud and Others (n 23) 343. 

33 The Rapporteur underlined that UNGA Res 3220 (XXIX) contemplates the ‘desire to 

know the fate’ as a ‘basic human need’. Ibid 344. 

34 The Report of the Working Group on this Section adopted by Committee II contained a 

paragraph that specified that the Section does not impose any obligation on a Party to the 

conflict vis-à-vis its own nationals. However, the said paragraph was later deleted because ‘it 

was self-evident that the article did not apply to a Party’s own nationals’. Ibid 342-6. See also 

Jean-Marie Henckaerts and Louis Doswald-Beck, Customary International Humanitarian Law, 

Volume I: Rules (CUP 2006) 424. 

35 The High Contracting Parties, the Parties to the Conflict and the International 

Humanitarian Organisations mentioned in the Geneva Conventions and in Protocol I (for 

example, the ICRC Central Tracing Agency). Ibid 345-6. 

36 Such as the Colombian conflict or the Guatemalan civil war. 



 

7 

 

of Articles 32 and 33 to non-international armed conflict (hereinafter ‘NIACs’).37 Second, 

the abovementioned humanitarian Conventions and related Protocols are jus in bello 

instruments:38 it follows that peacetime remains unregulated and without a ‘right to know the 

fate’.39  

Although the nexus between Article 32 of Protocol I and the problem of state terrorism 

in Latin America remains uncertain,40 there is evidence that the right to truth has been 

constructed through intensive interpretation work, embodying a flexible notion adaptable to 

different situations and subject to semantic shifts.41 The common thread is nothing but the 

uncertainty about ‘what happened’, together with the tragic situation of families left without 

                                                           
37 Red Cross and Red Crescent Movement, XXIV International Conference (Manila 1981), 

Resolution II; UNCHR, Sixty-Second Session 15 March–23 April 2006, ‘Study on the Right 

to the Truth. Report of the Office of the United Nations High Commissioner for Human 

Rights’ (8 February 2006) UN Doc E/CN.4/2006/91; Henckaerts and Doswald-Beck (n 35) 

421. There have been periods when the existence of a proper internal conflict in Colombia 

has been denied: acts of violence were instead deemed as caused by drug trafficking or 

terrorism. However, the state has recently recognised the existence of such an internal 

conflict in several laws, public policies and decisions of the High Court. Fernando Travesí 

and Henry Rivera, ‘Political Crime, Amnesties, and Pardons: Scope and Challenges (ICTJ 

2016) <www.ictj.org/sites/default/files/ICTJ_Colombia_2016_Political_Crime.pdf> 

accessed 07 October 2021, 1. 

38 Even if some provisions have to be implemented during peacetime (i.e. Post bellum 

contexts). Geneva Conventions of 1949, Common Art 2 relating to IACs; Art 1 of Protocol 

I. See also David Turns, ‘The Law of Armed Conflict (International Humanitarian Law)’ in 

Malcolm Evans (ed), International Law (5th Edition OUP 2018) 843-4. 

39 Therefore, it does not apply in case of a non-conflict time under a totalitarian regime. 

Panepinto (n 9) 741; Sweeney (n 3) 358. 

40 Several states have not yet ratified Protocol I. For example, Colombia accessed it only in 

September 1993. Tunisia ratified Protocol I earlier, in 1979. The list of ratifications is 

available at: <https://ihl-

databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesParti

es&xp_treatySelected=470>. 

41 Patricia Naftali, La Construction du « Droit à la Vérité » en Droit International (Bruylant 2017) 

69. 
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information on the fate of their loved ones. For those reasons, several jurists started evoking 

Article 32 in an a priori different context,42 as we will see in the following Paragraphs. 

 

4. The human need for truth. 

The demand for truth stems from profound suffering caused by gross human rights 

violations. As underlined by transitional justice literature,43 it is not limited to an individual 

dimension but extends itself to society.44 The affirmation of the ‘right to truth’ is relatively 

recent and most clearly recognised in relation to the practice of enforced disappearance.45 

 

                                                           
42 The term ‘missing’ in international humanitarian law is much broader than that of ‘forced 

disappearance’ as formulated in international human rights law, covering all the situations in 

which the fate or whereabouts of a person are unknown. Pilloud and Others (n 23) 351, 361; 

UNCHR, Thirty-seventh Session 2 February – 13 March 1981, ‘Report of the Working 

Group on Enforced or Involuntary Disappearances’ (hereinafter ‘WGEID’, 26 January 1981) 

UN Doc E/CN.4/1435 para 187; UNCHR, Thirty-eight Session 1 February–12 March 1982, 

‘Report of the Working Group on Enforced or Involuntary Disappearances (31 December 

1981) UN Doc E/CN.4/1492 para 5; UNCHR, Sixty-second Session 15 March-23 April 

2006, ‘Study on the Right to the Truth’ (8 February 2006) UN Doc E/CN.4/2006/91 paras 

8, 12; Annual Reports of the Inter-American Commission on Human Rights 1985-1986, 

OEA/Ser.L/V/II.68, Doc 8 Rev. 1 (1986) 205; International Commission of Jurists, ‘Legal 

Brief Amicus Curiae presented by the International Commission of Jurists before the Inter-

American Court of Human Rights in the Case of Efraín Bámaca Velásquez vs. Guatemala’ 

(2001) 62-3 Rev ICJ paras 10-2; Red Cross and Red Crescent Movement, XXIV International 

Conference (Manila 1981), Resolution II. 

43 González and Varney (n 4) 3.  

44 See also UNCHR, Sixty-first Session 14 March–22 April 2005, ‘Report of Diane 

Orentlicher, Independent Expert to Update the Set of Principles to Combat Impunity – 

Updated Set of Principles for the Protection and Promotion of Human Rights through 

Action to Combat Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1, 

Principle 4. 

45 González and Varney (n 4) 3. 
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4.1. Enforced disappearance in Latin America. 

Although the widespread phenomenon of enforced disappearance does not encounter 

temporal or territorial limitations,46 it marks the history of Latin America in a systematic 

way.47 The operation is organised and generally well-armed: often those responsible are 

governmental, military and police agents.48 After kidnapping or abduction, people forcibly 

disappeared are ‘subjected to unacknowledged detention, torture, and, typically, death’.49 It 

follows the silence and uncertainty over the ‘deprivation of liberty, […] fate or whereabouts’ 

of the victim.50 

The ‘disappearance’ is an intentional policy that intersects with the National Security 

Doctrine.51 The latter, developed by the United States during the Cold War, implies the praxis 

                                                           
46 For instance, not to disclose the fate of the enforced disappeared was expressly recognised 

as a technique of intimidation in the context of Nazi Germany. See also Nacht und Nebel 

(‘Night and Fog’) Decree 1941. See also Melanie Klinkner and Howard Davis, The Right to 

the Truth in International Law: Victims’ Rights in Human Rights and International Criminal Law 

(Routledge 2020) 21-4.  

47 UNCHR, Fifty-eight Session 18 March–26 April 2002, ‘Report submitted by the 

Independent Expert Charged with Examining the Existing International Criminal and 

Human Rights Framework for the Protection of Persons from Enforced or Involuntary 

Disappearances’ (8 January 2002) UN Doc E/CN.4/2002/71, paras 11 and 13-5; see also 

Maureen R Berman and Roger S Clark, ‘State Terrorism: Disappearances’ (1982) 13 Rutgers 

L J 531, 532. 

48 Ibid 532. 

49 Ibid 533. 

50 UNGA International Convention for the Protection of All Persons from Enforced 

Disappearance (adopted 20 December 2006, entered into force 23 December 2010) 2716 

UNTS 3 (hereinafter ‘ICPPED’). 

51 The National Security Doctrine is ‘a set of ideas and principles about achieving national 

security’. David Pion-Berlin, ‘Latin American National Security Doctrines: Hard- and 

Softline Themes’ (1989) 15 Armed Forces & Society 411, 412. Cf, for a complete account, 

Genaro Arriagada Herrera, ‘El Pensamiento Politico de Los Militares (Centro de 

Investigaciones Socioeconómicas 1981); Roberto Calvo, ‘The Church and the Doctrine of 

National Security’ (1979) 21 J Inter Am Stud World Aff 69-88; Alfred Stepán, ‘The New 

Professionalism of Internal Warfare and Military Role Expansion’ in Abraham F Lowenthal 
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of stigmatising political adversaries to justify the growing presence of the army, opening 

space for the ideological legitimisation of State terrorism. The institutionalisation of terror 

and the accentuation of an ‘internal threat’ endorse a war waged everywhere.52 The recourse 

to silent repression has the main advantage of avoiding states’ responsibility before the 

international community.53  

Enforced disappearance has represented a method to eliminate and intimidate political 

opposition perpetrated by several regimes which have encountered severe challenges to their 

rule.54 A primary consequence is the spread of terror and confusion among the population.55 

When such a gross human rights violation is committed on a large scale, the government’s 

narrative might claim that ‘the victim has gone into hiding or fled the country’,56 or it might 

blame others for the crime in order to justify strengthening the security apparatus.57  

                                                           
and J Samuel Fitch (eds), Armies and Politics in Latin America (2nd Edition, Holmes and Meier, 

1986) 134-50, Jorge A Tapia Valdéz, El Terrorismo de Estado: La Doctrina de la Seguridad Nacional 

en el Cono Sur (Editorial Nueva Imagen, 1980). Furthermore, the Argentinian Truth 

Commission has affirmed that such a doctrine ‘perceives the Armed Forces as the last 

bulwark of morality against the ethical decline of civilian power and its behaviour in 

government, as the only body capable of maintaining ideological strength […] [, altering] the 

whole cultural, religious, family, economic, and judicial system’. Argentina, National 

Commission on the Disappearance of Persons (Comisión Nacional sobre la Desaparición de 

Personas), Nunca Más (20 September 1984), Part V, ‘The Doctrine behind the Repression’. 

52 Comisión Nacional sobre la Desaparición de Personas, Nunca Más (1984) (V part) (‘the 

doctrine behind the repression’). Cf Roberto Calvo, ‘The Church and the Doctrine of 

National Security’ (1979) 21 J Inter Am Stud World Aff 69, 74-9. 

53 Naftali (n 41) 35. 

54 Maureen R Berman and Roger S Clark, ‘State Terrorism: Disappearances’ (1982) 13 

Rutgers L J 531, 537-8. 

55 Ibid 537. 

56 Ibid. 

57 Ibid 538. 
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Exemplary, a newspaper of 1977, the period of the so-called Argentinian ‘Dirty War’,58 

reported an interview of President Videla, who had affirmed that ‘[t]o the classical values 

[…] which make up the essence of democracy, we must add a principle of vital importance 

in the modern world: security’.59 

When secrecy permeates the life of a country, and the complete denial of authorities 

obstructs any attempt to apply the law, families of victims not only are met with absolute 

neglect by the state but enter a lawless area.60 Since no trace is left, enforced disappearance 

impedes invoking any proof of criminal activity. Moreover, combating the perpetuation of 

the practice requires legal tools that did not exist a few years ago because the conduct was 

not criminalised in either national or international law.61 

 

4.2. Breaking the silence: victims’ voice. 

Families of missing persons begin to gather together in collective associations62 in order 

to overcome this ‘wall of silence’.63 Such movements, mainly composed of women, have 

                                                           
58 The Argentinian ‘Dirty War’ (1976-1985) witnessed the war conducted by the military rule 

against ‘subversives’. Jerry W Knudson, ‘Veil of Silence: The Argentine Press and the Dirty 

War, 1976-1983’ (1997) 24 Latin American Perspectives 93, 93. 

59 Ibid 540. 

60 Naftali (n 41) 36. 

61 Ibid 37. 

62 For example, Agrupación de Familiares de Detenidos Desaparecidos (Chile, 1974); Madres de Plaza 

de Mayo (Argentina, 1977), Abuelas de Plaza de Mayo (Argentina, 1977), Familiares de Los 

Desaparecidos y Detenidos Por Razones Politicas (El Salvador, 1977), Grupo de Apoyo Mutuo 

(Guatemala, 1984), Coordinadora Nacional de Viudas de Guatemala (Guatemala, 1988), Associatión 

Familiares de Detenidos-Desaparecidos de Guatemala (Guatemala, 1992), Madres y Familiares de 

Detenidos Desaparecidos del Uruguay (Uruguay, 1983). All these associations of families of the 

disappeared in Latin America will come together in La Federación Latinoamericana de Asociaciones 

de Familiares de Detenidos-Desaparecidos (the ‘Latin American Federation of Associations of 

Families of the Detained-Disappeared’), an NGO which will become the most prominent 

social movement against enforced disappearances. 

63 The term is used by the European Court of Human Rights in describing the situation of 

El-Masri. Judges Tulkens, Spielmann, Sicilianos and Keller, Joint Concurring Opinion, El-
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progressively become the symbol of non-violent resistance against dictatorship, state 

repression and secrecy.64 Guided by strong demand for the truth as a leitmotiv, they have 

started creating accurate historical records to establish the truth about past abuses.65 These 

associations represent the beginning of an international campaign to adopt a legal instrument 

recognising enforced disappearances as an international crime. Conscious of the limitation 

of legal remedies before a systematic and unregulated practice, from the 1970s onwards, the 

human rights community started treating the phenomenon as a ‘complex crime’.66 

                                                           
Masri v the former Yugoslav Republic of Macedonia [GC] no 39630/09, ECHR 13 December 2012–

VI para 6. 

64 Naftali (n 41) 37. 

65 See also Louis Bickford, Patricia Karam, Hassan Mneimneh and Patrick Pierce, 

‘Documenting Truth’ (ICTJ 2009), <https://ictj.org/sites/default/files/ICTJ-DAG-

Global-Documenting-Truth-2009-English.pdf> accessed 07 October 2021, 17. 

66 Since the Universal Declaration of Human Rights (hereinafter ‘UDHR’) does not contain 

any reference to the right to the truth, the solution adopted by human rights movements to 

address the legal lacuna is to conceive enforced disappearance as the cumulative breach of 

the following rights: the right to liberty and security of person (Art 3 UDHR); the right to an 

effective remedy before competent national courts (Art 8 UDHR); the right not to be 

arbitrarily arrested or detained (Art 9 UDHR); the right to life (Art 3 UDHR). UNGA Res 

217A (10 December 1948) UN Doc A/RES/217A. The Human Rights Committee related 

it to the prohibition of torture and cruel, inhuman, and degrading treatment embedded in 

Article 7 of the International Covenant on Civil and Political Rights (hereinafter ‘ICCPR’), 

but also to the right to an effective remedy of Art 2(3) ICCPR. UNHRC, Eightieth Session, 

15 March–02 April 2004, ‘General Comment No 31, Nature of the General Legal Obligation 

on States Parties to the Covenant’ (26 May 2004) UN Doc CCPR/C/21/Rev.1/Add.13, para 

15. However, between the 1970s and 1980s, few Latin American countries ratified binding 

human rights instruments. Among them, Colombia accessed the International Covenant on 

Civil and Political Rights in 1969. The ratification dates can be found at: 

<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

4&chapter=4&clang=_en>. Furthermore, most countries had neither ratified the American 

Convention on Human Rights (adopted in 1969 but it entered into force only in 1978), nor 

the contentious jurisdiction of the IACHR. The ratification dates of the OAS member states 
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Addressing the problem of enforced disappearances from the perspective of ‘truth’ has a 

peculiar advantage: it depoliticises the legitimacy of state violence against the disappeared, 

shifting the focus from the ‘disappeared’ to the family left alone in complete uncertainty.67 

The non-political attribute of factual truth offers a non-partisan framework that protects 

from any accusation of subversion by the regime.68 By soliciting a language unaffiliated to 

the governmental domain, families of the disappeared distance themselves from the political 

debate while focusing on their tragic condition and suffering.69 

 

5. Truth in the fight against impunity. 

The existence of a right to truth has been affirmed in the international fight against 

impunity.70 Amnesty is ‘an outgrowth of the right of pardon’71 and constitute a de jure type 

of impunity, together with immunities. Its consequence is removing a conduct’s criminality 

and the criminal character of an act.72 Not only do amnesties differ between those granted 

                                                           
can be found at: <www.oas.org/dil/treaties_b-

32_american_convention_on_human_rights_sign.htm>. 

67 Naftali (n 41) 56. 

68 Such a reflection could be linked to the Arendtian notion of ‘factual truth’, which 

‘peremptorily claims to be acknowledged and precludes debate, and debate constitutes the 

very essence of political life’. Hannah Arendt, ‘Truth and Politics’ (1967) The New Yorker, 

54. 

69 Naftali (n 41) 48.  

70 Andreas O’ Shea, Amnesty for Crime in International Law and Practice (Kluwer Law 

International 2002) 1. In Latin America, the ‘two demons’ theory and the politics of national 

reconciliation represented the ideological basis for a progressive sidelining of criminal justice. 

Naftali (n 41) 99. 

71 UNCHR (Sub-Commission) ‘Study on Amnesty Laws and their Role in the Safeguard and 

Promotion of Human Rights. Report by Mr. Louis Joinet’ (21 June 1985) UN Doc 

E/CN.4/Sub.2/1985/16/Rev.1 para 9. 

72 UNCHR (Sub-Commission) ‘Study on Amnesty Laws and their Role in the Safeguard and 

Promotion of Human Rights. Report by Mr. Louis Joinet’ (21 June 1985) UN Doc 

E/CN.4/Sub.2/1985/16/Rev.1 para 19. See also Naftali (n 41) 98. 
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by a regime and those voted by the population,73 but it is possible to distinguish blanket 

amnesties from those requiring a particular behaviour to be accorded.74 The legality of such 

instruments remains highly contested75 and often condemned.76 The heated debate on 

                                                           
73 Robert Cryer, ‘International Criminal Law’ in Malcolm D. Evans (ed), International Law (5th 

Edition, OUP 2018) 766. 

74 Ibid. 

75 Diane F Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations 

of a Prior Regime’ (1991) 100 Yale LJ 2537, 2551-95. Some treaties impose a duty to 

prosecute specific crimes such as arts IV and VI of the Genocide Convention; art 5 of the 

Torture Convention. Amnesty laws are also adopted in transitional contexts to favour the 

consolidation of fragile societies, even if they cannot be extended to some international 

crimes (i.e. Genocide, war crimes, and crimes against humanity). See also Joseph Kabila 

Kabange, ‘Amnesty Must Not Equal Impunity’ (ICTJ 2009) 

<www.ictj.org/sites/default/files/ICTJ-DRC-Amnesty-Facts-2009-English.pdf>, accessed 

07 October 2021, 1. However, there are not enough indicia to assert the presence of a 

customary law imposing a duty to prosecute all international crimes since there is not 

sufficient state practice. Robert Cryer, ‘International Criminal Law’ in Malcolm D Evans (ed), 

International Law (5th Edition OUP) 766. 

76 See, inter alia, ‘The Committee voices its position that respect for human rights may be 

weakened by impunity for perpetrators of human rights violations’. UNCHR, ‘Comments of 

the Human Rights Committee. Consideration of Reports Submitted by States Parties under 

Art 40 of the Covenant’, UN Doc CCPR/C/79/Add.46 (1995) para 10. See also UNCHR, 

‘Preliminary Observation of the Human Rights Committee, Consideration of Reports 

Submitted by States Parties under Art 40 of the Covenant’ (26 July 2009) UN Doc 

CCPR/C/79/Add.67 paras 9-10; Convention on the Prevention and Punishment of the 

Crime of Genocide (adopted 9 December 1948, entered into force 12 January 1951) 78 

UNTS 277; UNCHR, ‘Annual Report of the United Nations High Commissioner for Human 

Rights and Reports of the Office of the High Commissioner and the Secretary-General. 

Analytical Study on Human Rights and Transitional Justice’ (6 August 2009) UN Doc 

A/HRC/12/18, para 54; UNCHR, ‘Promotion and Protection of All Human Rights, Civil, 

Political, Economic, Social and Cultural Rights, Including the Right to Development’ (1 

October 2009) UN Doc A/HRC/RES/12/11, Principle 11. Moreover, since 1999, the 

United Nations has prohibited its representatives from backing amnesties for war crimes, 
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impunity acquired great international relevance and became the focus of international 

conferences such as the one held by the Aspen Institute in 1988, which represents a 

fundamental step in developing the right to truth.77 The latter was deemed a necessary 

guarantee against the erasing of memory since it prevents the oblivion that an amnesty could 

generate within a society.78 

 

5.1. The United Nations contribution. 

The General Assembly of the United Nations adopted its first thematic resolution on 

missing persons in 1978;79 the official denial by the authorities is invoked to refer 

disappearances to the Commission on Human Rights.80 Declaring itself ‘deeply moved by 

the anguish and sorrow which such circumstances cause to the relatives of disappeared 

persons, especially to spouses, children and parents’, the General Assembly stressed the 

impact of the systematic practice on family ties.81 Moreover, after the condemnation of 

enforced disappearances in Chile, it called on the Pinochet government to ‘investigate and 

clarify the fate of persons reported to have disappeared for political reasons, to inform 

                                                           
crimes against humanity and genocide. Priscilla B Hayner, Unspeakable Truths: Transitional 

Justice and the Challenge of Truth Commissions (2nd Edition, Routledge 2011) 105. Cf UNCHR, 

‘Rule-of-Law Tools for Post-Conflict States: Amnesties’ (2009) HR/PUB/09/1, V-2, and 

available at <www.refworld.org/docid/4a953bc82.html> accessed 07 October 2021. 

77 Naftali (n 41) 110. The discussion intensified in the 1990s when the international criminal 

tribunals and the South African Truth and Reconciliation Commission were created. Priscilla 

B Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (2nd 

Edition, Routledge 2011) 104-5. As we will see later, impunity instruments have strengthened 

the power of truth commissions, which are unique fact-finding devices that could tell the 

truth without a legal prosecution. Méndez and Bariffi (n 2) 3. 

78 Naftali (n 41) 270. 

79 ‘Requests the Commission on Human Rights to consider the question of disappeared 

persons with a view to making appropriate recommendations’. UNGA Res 173 (20 

December 1978) UN Doc A/RES/33/173, preamble and para 2. 

80 Ibid para 2. 

81 Ibid. UNGA Res 173 (20 December 1978) UN Doc A/RES/33/173, para 5. See also 

UNGA Res 188 (15 December 1980) UN Doc A/RES/35/188, preamble, para 9; UNGA 

Res 165 (18 December 1990) UN Doc A/RES/45/165, preamble, para 3. 
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relatives of the outcome and to institute criminal proceedings against those responsible for 

such disappearances and punish those found guilty’.82 

In 1980, faced with the obstruction by some states in examining the situation in Argentina, 

the Commission on Human Rights created a Working Group on Enforced or Involuntary 

Disappearances (WGEID) with the task to solicit information from governments, 

intergovernmental and humanitarian organisations,83 as well as trying to facilitate 

communication between families of disappeared persons and state’s executives.84 It is the 

first-ever thematic human rights mechanism with a humanitarian mandate in the world 

within the framework of the United Nations, although it is extra-conventional.85 

As early as 1986, the Commission on Human Rights suggested the Sub-Commission 

adopt a statement against persons’ unacknowledged detention.86 Nonetheless, in 1992 the 

United Nations General Assembly approved the Declaration on the Protection of All 

Persons from Enforced Disappearance,87 whose Preamble focuses on the sorrow of the 

denial and dissimulation of the victim’s fate,88 albeit the document does not formulate the 

right to truth. 

 

                                                           
82 UNGA Res 179 (17 December 1979) UN Doc A/RES/34/179, para 7; UNGA Res 188 

(15 December 1980) UN Doc A/RES/35/188, para 7. 

83 UNCHR Res 20 (XXXVI) (29 February 1980) UN Doc E/CN.4/RES/1980-20/XXXVI, 

paras 1ff. See also Federico Andreu-Guzmán: ‘Le Groupe de Travail sur les Disparitions 

Forcées des Nations Unies’ (2002) 84 RICR 803, 804. 

84 See UNCHR, ‘Civil and political rights, including questions of disappearances and 

summary executions. Report of the Working Group on Enforced Disappearances’ (28 

December 1998) UN Doc E/CN.4/1999/62, para 2. 

85 Andreu-Guzmán (n 83) 804. 

86 UNCHR, Decision 1986/106 ‘Questions of the human rights of persons subjected to any 

form of detention or imprisonment’ UN Doc E/CN.4/1986/65, ch II B. 

87 UNCHR, ‘Declaration on the Protection of All Persons from Enforced Disappearance’ (28 February 

1992) UN Doc E/CN.4/RES/1992/29. 

88 Ibid Preamble. 
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5.1.1. The Joinet Report. 

The Report written by Louis Joinet underlines two dimensions of the ‘right to know’:89 it 

is ‘not simply the right of any individual victim or closely related persons to know what 

happened, a right to truth. The right to know is also a collective right, drawing upon history 

to prevent violations from recurring in the future’.90 The first general principle of the right 

                                                           
89 UNCHR (Sub-Commission), ‘The Administration of Justice and the Human Rights of 

Detainees. Question of the Impunity of Perpetrators of Human Rights Violations (Civil and 

Political). Revised Final Report Prepared by Mr. Joinet Pursuant to Sub-Commission 

Decision 1996/119’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1. Already in 

1995, a Report by the Special Rapporteur on Human Rights and States of Emergency 

advocated the inclusion of the ‘right to know or the right to truth’ in a list of non-derogable 

rights in emergency contexts. In doing so, it assimilated the two concepts. ‘One last right 

which should be recognized as non-derogable has been referred to as the “right to know” or 

the “right to truth”’. UNCHR (Subcommission), ‘The Administration of Justice and the 

Human Rights of Detainees: Question of Human Rights and States of Emergency. Eighth 

annual report and list of States which, since 1 January 1985, have proclaimed, extended or 

terminated a state of emergency, presented by Mr. Leandro Despouy, Special Rapporteur 

appointed pursuant to Economic and Social Council resolution 1985/37’ (26 June 1995) UN 

Doc E/CN.4/Sub.2/1995/20 (the said Report can be found in this list: 

<https://ap.ohchr.org/documents/alldocs.aspx?doc_id=6859> accessed 07 October 2021; 

However, the Official Document System of the United Nations contains an URL error that 

does not allow the access to the document. The correct link to download the report is the 

following: <https://daccess-

ods.un.org/access.nsf/Get?Open&DS=E/CN.4/Sub.2/1995/20&Lang=E> accessed 07 

October 2021. 

90 UNCHR (Sub-Commission), ‘The Administration of Justice and the Human Rights of 

Detainees. Question of the Impunity of Perpetrators of Human Rights Violations (Civil and 

Political). Revised Final Report Prepared by Mr. Joinet Pursuant to Sub-Commission 

Decision 1996/119’ (2 October 1997) UN Doc E/CN.4/Sub.2/1997/20/Rev.1, para 17. 
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to know91 is called ‘the inalienable right to the truth’,92 a guarantee of non-recurrence thanks 

to which every people has the possibility ‘to know the truth about past events and […] the 

circumstances and reasons which led, through systematic, gross violations of human rights, 

to the perpetration of heinous crimes’.93 Interestingly, the third general principle of the ‘right 

to know’ implies disclosing the truth ‘irrespectively of any legal proceedings’.94  

The Joinet report will never be adopted as such, even if it will mobilise several activists 

who will use the fight against impunity as a source to assert the existence of a ‘right to truth’ 

before the Inter-American Court of Human Rights.95  

 

5.1.2. The United Nations Principles to Combat Impunity. 

The 2005 UN Principles to Combat Impunity also announced the inalienable right to 

know the truth in relation to severe human rights breaches,96 underlying its role in preventing 

the recurrence of such violations97 and confirming the dichotomy between individual and 

collective dimensions of the more comprehensive ‘right to know’.98 Diane Orentlicher 

                                                           
91 The right to know is linked to a ‘duty to remember’, whose aim is to fight political lie. 

‘[T]he knowledge of the oppression it has lived through is part of a people's national heritage 

and as such must be preserved’. The state must assume the responsibility to ‘guard against 

the perversions of history that go under the names of revisionism or negationism’. Ibid para 

17 and Annex II. 

92 Ibid Annex II [emphasis added].  

93 Ibid. 

94 Ibid Principle 3. However, the recognition of the alleged perpetrators is not indicated as 

the content of the right to truth in the Joinet report, but it is included within the ‘right to 

justice’. 

95 See, for example, Bámaca Velásquez Case Reparations (Art 63(1) American Convention on 

Human Rights) Inter-American Court of Human Rights Series C no 91 (22 February 2002) 

para 76. 

96 UNCHR, ‘Report of Diane Orentlicher, Independent Expert to Update the Set of 

Principles to Combat Impunity - Updated Set of Principles for the Protection and Promotion 

of Human Rights Through Action to Combat Impunity’ (08 February 2005) 

E/CN.4/2005/102/Add.1, ch II, Principle 2. 

97 Ibid. 

98 Ibid. 
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underlines the strong affirmation of the right to truth in international law and state practice; 

however, she argues that various treaty bodies delineate the said right differently.99  

 

5.1.3. Other Developments. 

More than fifteen years ago, UNGA established a close relationship between truth and 

reparation, contemplating the former among the remedies for victims of gross human rights 

violation:100 ‘[s]atisfaction should include […] [the] [v]erification of the facts and full and 

public disclosure of the truth’.101 Furthermore, the unveiling of truth is not limitless but may 

be calibrated case by case, to the extent that ‘it does not cause further harm or threaten the 

safety and interests of the victim[s]’102 and other people concerned.  

In 2006, a prominent and critical study conducted by the High Commissioner for Human 

Rights stressed the inalienable and autonomous nature of the right to truth,103 which has an 

individual and collective dimension.104 In 2011, the Human Rights Council established the 

mandate of a Special Rapporteur on the promotion of truth, justice, reparation and 

                                                           
99 Groome, ‘Principle 2. The Inalienable Right to the Truth’ (n 10). For example, the High 

Commissioner of Human Rights charged at the time, Louise Arbour, reported that the 

Colombian legal framework was not appropriate to guarantee the right to the truth. UNCHR, 

‘Report of the High Commissioner for Human Rights on the Situation of Human Rights in 

Colombia’ (28 February 2005) UN Doc E/CN.4/2005/10, para 5. See also UNCHR, 

‘Summary Record of the 48th Meeting’ (21 April 2005) UN Doc E/CN.4/2005/SR.48 para 

21. On 24 November 2016, the Government of Colombia signed the Acuerdo Final Para la 

Terminación del Conflicto y la Construcción de una Paz Estable y Duradera, which expressly makes 

reference to the right to the truth. 

100 UNGA, ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for 

Victims of Gross Violations of International Human Rights Law and Serious Violations of 

International Humanitarian Law’ (16 December 2005) UN Doc A/Res/60/147, para 22(b). 

101 Ibid. 

102 Ibid. 

103 UNCHR, ‘Study on the right to the truth. Report of the United Nations High 

Commissioner for Human Rights’ (8 February 2006) UN Doc E/CN.4/2006/91, specifically 

paras 4, 21, 36, 41, 42, 44, 55, 60. 

104 Ibid para 14. 
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guarantees of non-recurrence, which became operational in 2014.105 The first person in 

charge, Mr. Pablo de Greiff, will describe the right to truth as a requirement for States ‘to 

establish institutions, mechanisms and procedures that are enabled to lead to the revelation 

of the truth, which is seen as a process to seek information and facts about what has actually 

taken place’.106 The right to truth is enshrined in other relevant documents that further 

contribute to its affirmation,107 albeit it must be stressed that United Nations’ declarations, 

as soft law instruments, are not binding.108 Nevertheless, certain courts at a regional and 

national level have confirmed its enforceability within their jurisdictions.109 

At an international level, it is highlighted by several international initiatives110 and 

institutions.111 The right to truth is on the agenda of the priorities of the UN bodies. As such, 

                                                           
105 UNGA Res 18/7 (13 October 2011) UN Doc A/HRC/RES/18/7. The current mandate 

holder is Mr. Fabian Salvioli. 

106 UNCHR, ‘Report of the Special Rapporteur on the promotion of truth, justice, reparation 

and guarantees of non-recurrence, Pablo de Greiff’ (28 August 2013) UN Doc 

A/HRC/24/42 para 20 at 26. 

107 See also Tania Pagotto and Chiara Chisari, ‘Il riconoscimento del diritto alla verità 

dall’America latina all’Europa’ (2021) Rivista di Diritti Comparati 57, 59-65. 

108 Alan Boyle, ‘Soft Law in International Law-Making’ in Malcolm D Evans, International Law 

(OUP 2018) 119-30. 

109 See also Chapter II, ‘Truth in Case Law’. 

110 At an international level, see, inter alia, the following documents: The UN Secretary-

General (hereinafter ‘UNSG’) has reiterated that the right to the truth must be fully respected 

in the context of the Colombian ceasefire. UN Press Release, ‘Secretary-General Urges 

Respect for Ceasefire as Colombia Peace Talks Open’ (01 July 2004) UN Doc SG/SM/9400 

<www.un.org/press/en/2004/sgsm9400.doc.htm> accessed 07 October 2021. UNGA Res 

65/196 (3 March 2011) UN Doc A/RES/65/196. The 24th of March has been chosen as the 

International Day for the Right to the Truth Concerning Gross Human Rights Violations 

for the Dignity of Victims, in honour of Archbishop Óscar Arnulfo Romero y Galdámez, who 

was assassinated for his commitment to the protection of human rights. 

111 UNGA Res 12/L.27 (25 September 2009) UN Doc A/HRC/12/L.27; UNGA Res 12/12 

(12 October 2009) UN Doc A/HRC/RES/12/12; UNGA Res 15/5 (6 October 2010) UN 

Doc A/HRC/RES/15/5; UNGA Res 21/7 (10 October 2012) UN Doc 

A/HRC/RES/21/7; UNGA Res 68/165 (21 January 2014) UN Doc A/RES/68/165; 
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it plays an increasing role in international policies for the pacification of societies in 

conflict,112 international development, transitional justice,113 human rights,114 and the 

reconstruction of the rule of law.115  

 

6. Codifying truth: the International Convention for the Protection of All Persons 

from Enforced Disappearance. 

The International Convention for the Protection of All Persons from Enforced 

                                                           
UNGA Res 68/165 (18 December 2013) UN Doc A/RES/68/165, par 10; UNHRC Res 

9/11 (18 September 2008) UN Doc A/HRC/RES/9/11; UNCHR Res 10/26 (27 March 

2009) UN Doc. A/HRC/RES/10/26; UNCHR, ‘Right to the truth. Report of the Office of 

the High Commissioner for Human Rights’ (21 August 2009) UN Doc A/HRC/12/19, 

which describes archives as a precondition for truth; UNGA, ‘Report of the United Nations 

High Commissioner for Human Rights on the Right to the truth’ (28 July 2010) UN Doc. 

A/HRC/15/33.Council of Europe, Parliamentary Assembly, ‘National Refugees and 

missing persons in Cyprus, recommendation n. 1056 (5 May 1987); Council of Europe, 

Parliamentary Assembly, Enforced disappearances, res n. 1463 (3 October 2005); Council of 

Europe, Parliament Assembly, The International Convention for the Protection of All Persons from 

Enforced Disappearance, res n. 1868 of 9 March 2012; Disappeared persons in Belarus resolution n. 

1371 of 28 April 2004; Council of Europe, Parliamentary Assembly, Disappeared Persons in 

Belarus, recommendation n. 1657 (28 April 2004) para 1.3(b). See also Coe, Commissioner 

for Human Rights, Missing Persons and Victims of Enforced Disappearance in Europe (March 2016). 

112 UNGA Res 12/18 (6 August 2009) UN Doc A/HRC/12/18 paras 52ff. 

113 See, inter alia, ‘The Rule of Law and Transitional Justice in Conflict and Post-Conflict 

Societies. Report of the Secretary-General’ (23 August 2004) UN Doc S/2004/616; 

UNCHR, ‘Promotion and Protection of Human Rights. Study on the Right to the Truth. 

Report of the Office of the United Nations High Commissioner for Human Rights’ (8 

February 2006) UN Doc E/CN.4/2006/91, para 18. 

114 See, inter alia, HRC Res 9/11, ‘Right to the truth’ UN Doc A/HRC/9/L.12; UNCHR, 

Sixty-Second Session 15 March–23 April 2006, ‘Study on the Right to the Truth. Report of 

the Office of the United Nations High Commissioner for Human Rights’ (8 February 2006) 

UN Doc E/CN.4/2006/91. 

115 See the official UN politics on the website of the United Nations Rule of Law: 

<www.un.org/ruleoflaw/rule-of-law-and-development/>.  
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Disappearance (hereinafter ‘ICPPED’)116 is the first Treaty to guarantee expressis verbis the 

right to truth.117 Indeed, the term ‘right to truth’ appeared in neither antecedents nor the 

private convention initiatives proposed since 1981.118 Curiously, associations of the families 

of the disappeared participated directly in the diplomatic negotiations at the Palais des 

Nations: ‘it must have come as quite a surprise for those professionally involved in 

international human rights to see an invasion [of] despairing mothers, grandmothers and 

distraught survivors demanding that something be done’.119  

Different conceptions of the right to truth emerged during the travaux préparatoires, 

together with the difficulties of finding a conciliation between heterogeneous visions. The 

joint driving force was a ‘right to truth’ understood as a remedy to the families’ prolonged 

suffering.120  

 

6.1. Article 24 of the Convention. 

Although the right to truth had many implicit meanings in the first versions of the Draft 

Convention, it was not initially the subject of a request for express formalisation. Participants 

in the debates used the terms ‘right to the truth’, ‘right to know’, and ‘right to information’ 

                                                           
116 UNGA International Convention for the Protection of All Persons from Enforced 

Disappearance (adopted 20 December 2006, entered into force 23 December 2010) 2716 

UNTS 3. 

117 Groome, ‘Principle 2. The Inalienable Right to the Truth’ (n 10) 59; González and Varney 

(n 4) 5. See also Olivier de Frouville, ‘La Convention des Nations Unies Pour la Protection 

de Toutes les Personnes Contre les Disparitions Forcées: Les Enjeux Juridiques d’une 

Négociation Exemplaire’ (2007) 6 Droit Fondamentaux 1, 82. 

118 Naftali (n 41) 228. 

119 The peculiar premises of the preparatory work did not go unnoticed: ‘[e]yebrows were 

raised and foreheads were frowned but we had reality on our side’. Patricio Rice, ‘La 

Fédération Latino-Américaine des Organisations de Familles de Détenus Disparus 

(hereinafter ‘FEDEFAM’) et le Projet de Convention’ in Emmanuel Decaux and Olivier de 

Frouville (eds), La Convention pour la Protection de Toutes les Personnes Contre les Disparition Forcées : 

Actes de la Journée d’Études du 11 Mai 2007 Organisée par le Centre de Recherche sur les Droits de 

l’Homme et le Droit Humanitaire (C.R.D.H.) de l’Université Panthéon-Assas (Paris II) (Bruylant 2009) 

40. 

120 Naftali (n 41) 228. 
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interchangeably.121 The conceptualisation of the abovementioned right was made possible by 

avoiding any debate on what it actually means in terms of its nature, content and holders. 

Furthermore, negotiations in the Working Group thus lasted about two years and seven 

months: a record of expediency at the United Nations.122 

 

6.2. Travaux Préparatoires. 

During the First Session of the Working Group,123 the Independent Expert Manfred 

Nowak suggested that ‘[t]he future instrument should […] contain a precise definition of the 

right of disappeared individuals’ families to learn the truth, with all the attendant legal 

consequences’.124 

During the Second Session of the preparatory works,125 the Latin American Federation of 

Associations for Relatives of the Detained-Disappeared (FEDEFAM) pointed out the need 

to include the ‘right to the truth’ in victims’ right to reparation because ‘before considering 

                                                           
121 See, inter alia, the Chairperson-Rapporteur's Summary Document for the informal 

consultations, p. 33, which compares the right to be informed of the investigation with other 

sources traditionally cited in support of the existence of a 'right to the truth', e.g. Art 11, 6°, 

of the 1998 Joinet Draft Convention; Art 13, 4°, of the UNGA Declaration on Enforced 

Disappearances; and, lastly, Art 32 of the First Additional Protocol to the Geneva 

Conventions. 

122 De Frouville, ‘La Convention des Nations Unies Pour la Protection de Toutes les 

Personnes Contre les Disparitions Forcées: Les Enjeux Juridiques d’une Négociation 

Exemplaire’ (n 117) 5. 

123 The First Session of the Intersessional Open-Ended Working Group charged with 

elaborating a draft legally binding normative instrument for the protection of all persons 

from enforced disappearance was held from 6 to 17 January 2003. 

124 UNCHR, ‘Report of the Intersessional Open-Ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (12 February 2003) UN Doc E/CN.4/2003/71 para 28. See also UNCHR, 

‘Report of the Intersessional Open-Ended Working Group to Elaborate a Draft Legally 

Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (23 February 2004) UN Doc E/CN.4/2004/59, 170(b)(d). 

125 The Second Session of the Working Group was held from 12 to 23 January 2004. 
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reparation, one must know what must be repaired’.126 However, the Chair still resisted the 

idea of incorporating a subjective right to truth in the Draft Convention.127 Nevertheless, the 

Argentine Delegation developed a lengthy legal argument according to which the new 

Convention should confirm the existence of a non-derogable right to know the truth about 

the fate of the disappeared person.128 Overall, some adjustments favouring a symbolic 

recognition of the right to truth were to be made, albeit the debates showed strong resistance 

from particular States to its formalisation.129  

The Preamble in the third working document, presented at the Third and Fourth Sessions, 

expressly affirms ‘the right of victims to know the truth about the circumstances of an 

enforced disappearance and the fate of the disappeared person’.130 Nevertheless, this formal 

recognition appears a symbolic concession insofar as it does not find a proper extension in 

the operative part of the draft convention. In other words, the President’s declaration of 

intent to include the right to truth was reflected in the Preambular section,131 but several 

regulatory tinkerings were still necessary to overcome the reluctance of some states to 

                                                           
126 Naftali (n 41) 286 [free translation]. See also UNCHR, ‘Report of the Intersessional Open-

Ended Working Group to Elaborate a Draft Legally Binding Normative Instrument for the 

Protection of All Persons from Enforced Disappearance’ (23 February 2004) UN Doc 

E/CN.4/2004/59 para 138; de Frouville, ‘La Convention des Nations Unies Pour la 

Protection de Toutes les Personnes Contre les Disparitions Forcées: Les Enjeux Juridiques 

d’une Négociation Exemplaire’ (n 117) 82. 

127 Naftali (n 41) 286. 

128 Ibid 286-7. 

129 UNCHR, ‘Report of the Intersessional Open-Ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (23 February 2004) UN Doc E/CN.4/2004/59 para 78. 

130 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (10 March 2005) UN Doc E/CN.4/2005/66, ch III and para 14. 

131 Ibid ch III A. 
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formalise the concept.132 From then on, the draft text will be transformed different times,133 

thanks to the reinsertion of one, then two paragraphs relating to the obligations of the state 

to take the necessary measures to ensure that any victim has access to the truth concerning 

the circumstances of the enforced disappearance and the fate of the disappeared person.134 

During the Fourth Session,135 the balance was upset in the new version of Article 22 

Paragraph 3, proposed by the President.136 In particular, the reference to the ‘knowledge of 

the truth’ for the victims was deleted, favouring the mere obligation to ‘inform the victims’.137 

Additionally, the ‘right to the truth’ was only mentioned in the Preamble.138  

                                                           
132 Ibid paras 14-104. 

133 De Frouville, ‘La Convention des Nations Unies Pour la Protection de Toutes les 

Personnes Contre les Disparitions Forcées: Les Enjeux Juridiques d’une Négociation 

Exemplaire’ (n 117) 82-3. 

134 UNCHR, ‘Grupo de Trabajo Entre Períodos de Sesiones, de Composición Abierta, 

Encargado de Elaborar un Proyecto de Instrumento Normativo Jurídicamente Vinculante 

Para la Protección de Todas las Personas Contra las Desapariciones Forzadas’ (13 September 

2004) UN Doc E/CN.4/2004/WG.22/WP.2, art 22 [free translation]. 

135 The Fourth Session was held from 31 January to 11 February 2005. 

136 ‘Each State Party shall take the necessary measures to inform victims of the circumstances 

of the enforced disappearance, the progress and outcome of the inquiry and the fate of the 

disappeared person’. UNCHR, ‘Report of the Intersessional Open-ended Working Group 

to Elaborate a Draft Legally Binding Normative Instrument for the Protection of All Persons 

from Enforced Disappearance’ (10 March 2005) UN Doc E/CN.4/2005/66 para 103. 

137 Under the pressure of The United States, that insisted on removing any reference to 

‘knowing the truth’. De Frouville, ‘La Convention des Nations Unies Pour la Protection de 

Toutes les Personnes Contre les Disparitions Forcées: Les Enjeux Juridiques d’une 

Négociation Exemplaire’ (n 117) 83. 

138 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (10 March 2005) UN Doc E/CN.4/2005/66 para 104. 
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Some delegations and NGOs contested the new draft139 and asked that the exact words 

‘right to truth’ appear.140 This new coalition favouring an explicit formalisation of the right 

reflected a less binary configuration between states on the one hand and NGOs and experts 

on the other. Given the new balance of power within the group, favourable to 

unambiguously mention the ‘right to truth’, the Chairman proposed the following wording 

for the future Article 24, Paragraphs 2 and 3 of the Convention: ‘Each victim has the right 

to know the truth regarding the circumstances of the enforced disappearance, the progress 

and results of the investigation and the fate of the disappeared person’.141 Moreover, ‘[e]ach 

State Party shall take appropriate measures in this regard’142 as well as ‘to search for, locate 

and release disappeared persons and, in the event of death, to locate, respect and return their 

remains’.143 In this way, the proposal recognises a ‘right to know the truth’ in the operative 

part of the Convention. 

During the Fifth Session,144 the United States challenged the notion of ‘right to truth’, too 

audacious in its view, proposing to replace it with the agreed language of Article 9, Paragraph 

2 ICCPR on the right to information. The request concerned both the Preamble and Article 

24 but encountered the Chair’s resistance, who decided only to modify the former. Moreover, 

the last Session was characterised by a strategy of persistent objectors’ increasing isolation; 

indeed, they were invited to express their disagreement through reservations. The Chair 

remained open to the idea of adding a reference to freedom of information as a 

                                                           
139 Ibid para 105. 

140 Ibid paras 14, 104. It rallies most GRULAC (Group of Latin America and the Caribbean) 

delegations and those from Italy, Spain, Qatar, NGOs (FEDEFAM, AFAD and the ICJ) and 

Manfred Nowak. 

141 UNCHR, Inter-sessional open-ended working group to elaborate a draft legally binding 

normative instrument for the protection of all persons from enforced disappearance, 

‘Working Paper’ (12-23 September 2005) UN Doc E/CN.4/2005/WG.22/WP.1 art 24 para 

2. 

142 Ibid art 4 para 2. 

143 Ibid Art 24 para 3. 

144 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of all Persons from Enforced 

Disappearance’ (02 February 2006) UN Doc E/CN.4/2006/57 para 9. The Fifth and final 

Session was held from 12 to 23 September 2005. 
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complementary and ‘very useful element of the right to the truth’.145 Furthermore, on the 

proposal of the German Delegation,146 the words ‘necessary measures’ in Paragraph 3 were 

substituted by ‘all appropriate measures’ to accord States parties greater latitude.147 

Additionally, the Uruguayan delegation considered that the right to know the truth 

concerning the circumstances of an enforced disappearance had to entail the identification 

of those responsible.148 The text was adopted by consensus on 21 September 2005.  

 

6.3. A compromise for compromising truths. 

 

‘2. Each victim has the right to know the truth regarding the circumstances 

of the enforced disappearance, the progress and results of the investigation 

and the fate of the disappeared person. Each State Party shall take appropriate 

measures in this regard.’149 

 

Article 24 Paragraph 2 ICPPED ended up merging two distinct visions of the ‘right to 

truth’: on the one hand, the knowledge of the fate of the missing and the circumstances of 

their disappearance; on the other hand, the right to be informed of the results of the 

investigations provided for in Article 12 Paragraph 1 of the Convention.150  

                                                           
145 Ibid para 87. 

146 De Frouville, ‘La Convention des Nations Unies Pour la Protection de Toutes les 

Personnes Contre les Disparitions Forcées: Les Enjeux Juridiques d’une Négociation 

Exemplaire’ (n 117) at footnote 308. 

147 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of all Persons from Enforced 

Disappearance’ (02 February 2006) UN Doc E/CN.4/2006/57 para 141. 

148 Ibid para 89. 

149 Art 24 para 2 ICPPED. 

150 ‘Each State Party shall ensure that any individual who alleges that a person has been 

subjected to enforced disappearance has the right to report the facts to the competent 

authorities, which shall examine the allegation promptly and impartially and, where necessary, 

undertake without delay a thorough and impartial investigation’. Art 12 para 1 ICPPED. See 

also art 24 para 2. 
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The final incorporation of the ‘right to truth’ is partly explained because the said 

provision151 depended mainly on the discussion about access to information on detentions.152 

More specifically, some factors complicated the debate on withholding secret information 

by states: the Convention was negotiated in a geopolitical context unfavourable to 

transparency on detentions and exogenous to the cause of the families of the disappeared in 

Latin America.153 

 

                                                           
151 Art 24 para 2 ICPPED. 

152 Article 18 ICPPED affirms the state’s obligation to guarantee ‘to any person with a 

legitimate interest […] such as relatives of the person deprived of liberty, their representatives 

or their counsel, access at least the information: (b) The date, time and place where the person 

was deprived of liberty and admitted to the place of deprivation of liberty; (c) The authority 

responsible for supervising the deprivation of liberty; (d) The whereabouts of the person 

deprived of liberty, including, in the event of a transfer to another place of deprivation of 

liberty, the destination and the authority responsible for the transfer; (e) The date, time and 

place of release; (f) Elements relating to the state of health of the person deprived of liberty’. 

In fact, the access to information on detention was a topic of debate, whose exceptions 

ultimately were resumed in current Article 20 ICPPED: ‘1. Only where a person is under the 

protection of the law and the deprivation of liberty is subject to judicial control may the right 

to information referred to in article 18 be restricted, on an exceptional basis, where strictly 

necessary and where provided for by law, and if the transmission of the information would 

adversely affect the privacy or safety of the person, hinder a criminal investigation, or for 

other equivalent reasons in accordance with the law, and in conformity with applicable 

international law and with the objectives of this Convention’. Furthermore, an amendment 

proposed by GRULAC permitted to include in the provision the following statement: ‘In no 

case shall there be restrictions on the right to information referred to in article 18 that could constitute conduct 

defined in article 2 or be in violation of article 17, paragraph 1 [alias ‘secret detention’]. The final 

version does not contain a reference to public security advanced by China and raises further 

debate between the delegations during the fifth working session. UNCHR, ‘Report of the 

Intersessional Open-ended Working Group to Elaborate a Draft Legally Binding Normative 

Instrument for the Protection of all Persons from Enforced Disappearance’ (02 February 

2006) UN Doc E/CN.4/2006/57; Naftali (n 41) 294-303 passim. 

153 Naftali (n 41) 294. 
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6.3.1. The debate over the transparency of information on detention. 

Some positions on the refusal to inform must be seen in the context of the measures 

taken in the aftermath of 11 September 2001 in the name of the fight against terrorism, and 

more particularly, the secret detentions of prisoners at Guantanamo related to the practice 

of ‘extraordinary renditions’154 put in place by the George W. Bush administration.155 Indeed, 

the existence of this clandestine Central Intelligence Agency’s (hereinafter ‘CIA’) programme 

did not facilitate debates on the disclosure of such details.156 For example, adding the place 

of detention as non-derogable information was strongly contested by several countries,157 

namely those involved in the ‘War on Terror’.158 Given the circumstances, several delegations 

                                                           
154 Margaret L Satterthwaite, ‘Rendered Meaningless: Extraordinary Renditions and the Rule 

of Law’ (2007) 75 Geo Wash L Rev, 1333, 1333ff. 

155 Ibid. 

156 Furthermore, the United State spurred a worldwide campaign to negotiate bilateral 

agreements with governments to remove US citizens from the jurisdiction of the 

International Criminal Court. Amnesty International, ‘Thaïlande : Les Accords d’Impunité 

Réclamés par les États-Unis n’Auraient pas dû Être Signés’ (16 June 2003) 

<www.amnesty.be/infos/actualites/article/thailande-les-accords-d-impunite-reclames-par-

les-etats-unis-n-auraient-pas-du> accessed 07 October 2021. 

157 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of all Persons from Enforced 

Disappearance’ (02 February 2006) UN Doc E/CN.4/2006/57 para 17. 

158 Council of Europe Parliamentary Assembly, Committee on Legal Affairs and Human 

Rights, ‘Alleged Secret Detentions and Unlawful Inter-State Transfers of Detainees 

Involving Council of Europe Member States’ (12 June 2006) Doc 10957 (hereinafter ‘Marty 

Report I’); Council of Europe Parliamentary Assembly, Committee on Legal Affairs and 

Human Rights, ‘Secret Detentions and Unlawful Inter-State Transfers of Detainees 

Involving Council of Europe Member States: Second Report’ Doc. 11302 rev. 11 June 2007 

(hereinafter ‘Marty Report II’); Council of Europe Parliamentary Assembly, Resolution 1507 

(2006) on ‘Alleged Secret Detentions and Unlawful Inter-State Transfers of Detainees 

Involving Council of Europe Member States’; European Parliament, ‘Report on the Alleged 

Use of European Countries by the CIA for the Transportation and Illegal Detention of 

Prisoners’ (30 January 2007) Doc A6-0020/2007 (hereinafter ‘Fava Report’). 
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refused to abandon the argument of national security or public safety.159 In contrast, Latin 

American representatives saw it mainly as the pretext systematically used in the past by 

military dictatorships to avoid their responsibility.160 

 

6.3.2. Reservations and observations. 

The first reservation made by the United States concerns the references to the concept of 

‘truth’ in the Preamble and in Article 24 Paragraph 2 ICPPED, which ‘it considers only in 

relation to the right to information enshrined in Article 19 of the International Covenant on 

Civil and Political Rights’.161 

It is undoubtedly true that this position remains consistent with its long-standing position 

under the Geneva Conventions.162 

                                                           
159 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (10 March 2005) UN Doc E/CN.4/2005/66 paras 63, 90; UNCHR, ‘Report 

of the Intersessional Open-ended Working Group to Elaborate a Draft Legally Binding 

Normative Instrument for the Protection of all Persons from Enforced Disappearance’ (02 

February 2006) UN Doc E/CN.4/2006/57 para 18. 

160 Naftali (n 41) 295. 

161 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of all Persons from Enforced 

Disappearance’ (02 February 2006) UN Doc E/CN.4/2006/57 Annex II, ‘General 

Statements’. In a subsequent statement at the endorsement of the text by the Human Rights 

Council (which replaces the Commission), the United States will argue that ‘Article 18 […] 

sets unreasonable standards for guaranteeing information’ and that ‘Article 24 on the right 

to the truth and reparation contains text that is vague and at the same time overly specific’ 

and uses an overbroad notion of ‘victim’. UNCHR, ‘Note Verbale Dated 20 June 2006 From 

the Permanent Mission of the United States of America to the United Nations Office at 

Geneva addressed to the Secretariat of the Human Rights Council’ (27 June 2006) UN Doc 

A/HRC/1/G/1 6. 

162 Ibid. Moreover, ‘[f]or the United States, which is not a party to the 1977 Additional 

Protocol I to the Geneva Conventions and has no obligations vis-à-vis any “right to truth” 

under Article 32 of that instrument, families are informed of the fate of their missing family 

members based on the longstanding policy of the United States and not because of Article 
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Indeed, the transparency obligations in the drafts potentially apply to all forms of 

detention beyond the strict issue of enforced disappearances and thus appear to be extended 

the obligations of States to encompass all incommunicado detentions.  

In contrast, the Latin American and Caribbean States group (hereinafter ‘GRULAC’) 

expressed their satisfaction with the ‘[formalisation of] the right to know the truth’, which is 

described, among other elements, as ‘a major step forward […] in the fight against impunity 

for this serious human rights violation and in working for its prevention’.163 

Moreover, a side effect of the mobilisation of the ‘right to truth’ is the formalisation of 

two human rights at the universal level: the right not to be subjected to enforced 

disappearance164 and the right not to be subjected to incommunicado detention.165 This 

recognition consecrates thirty years of struggle by associations of families of disappeared 

persons and human rights NGOs. A second collateral effect concerns the definition of 

enforced disappearance incriminated in the Convention,166 which includes the denial of 

deprivation of liberty and the simulation of the fate and whereabouts of the missing person 

among the constituent elements of the offence. 

 

6.4. Which truth for the right to truth? 

If the notion of the ‘right to truth’ under Article 24 Paragraph 2 ICPPED is malleable and 

allows for various representations, its content was seldom discussed. The fact that the 

contours of this new human right are hardly explained is not linkable to a possible status of 

evidence acquired throughout the meetings. Because of its promoters’ diversity, the 

participants seemed comfortable with a concept as broad as a ‘right to truth’. In other words, 

its implicit and multiple translations allow to take up causes left fallow during the debates, 

                                                           
32’. UNCHR, ‘Note Verbale Dated 20 June 2006 From the Permanent Mission of the United 

States of America to the United Nations Office at Geneva addressed to the Secretariat of the 

Human Rights Council’ (27 June 2006) UN Doc A/HRC/1/G/1 Annex. 

163 UNCHR, ‘Report of the Intersessional Open-ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of all Persons from Enforced 

Disappearance’ (02 February 2006) UN Doc E/CN.4/2006/57 Annex II, 51 [Mexico, 

speaking also on behalf of the Group of Latin American and Caribbean States (GRULAC)]. 

164 Art 1 para 1 ICPPED. 

165 Art 17 para 1 ICPPED. 

166 Art 2 ICPPED. 
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including the express delegitimisation of amnesties for the perpetrators of enforced 

disappearances, the idea of an absolute right to information for the families of detainees, as 

well as the provisions on the investigation. It must be noted that the concept remains vague 

both in its content and in the type of truth sought. In particular, avoiding diplomatic debates 

on its precise contours resulted in the inscription of an evasive ‘right to truth’ on three levels: 

its content, its holders, and its nature. Furthermore, there is no explicit reference to the 

notion of ‘judicial truth’, nor to that of ‘historical truth’ or ‘collective truth’, which has 

traditionally flourished in the discourse of ‘right to truth’ promoters.167 Nevertheless, this 

new reference will serve as an additional argument in the dominant international legal 

discourse to reinforce the legal status of the ‘right to truth’, as some will start to attribute to 

it an autonomous character to demonstrate its specificity in relation to other norms through 

which it may have been enshrined. 

The fight against impunity allows for an explicit formalisation of the concept of the ‘right 

to truth’ in international law when, previously, only a motto focused on truth was visible. 

The formula is that of a right claimed as inalienable in the Joinet report. Thus, it is possible 

to argue that in this case, the ‘right to truth’ is immersed in a context unrelated to that of 

enforced disappearances and not linked to wartime: it concerns all gross human rights 

violations. Moreover, it implies a duty on the part of the state to disclose information about 

gross violations suffered: it can be classified as a ‘secondary’ right that can be invoked 

following an original violation of human rights.168 

More accurately, Article 24 ICPPED is a diplomatic compromise reached by many actors 

who participated in the preparatory works. The concept of the ‘right to truth’ is invested in 

several forms and meanings, potentially satisfying different logics; it is a versatile instrument 

that juggles disparate scenarios: starting from the field of enforced disappearances, it carries 

the tensions that arise on the parameters of the obligation to investigate, the fight against 

                                                           
167 For example, ICRC, ‘The Missing: Truth Commissions as Mechanisms to Solve Issues on 

People Unaccounted For as a Result of Armed Conflict or Internal Violence and to Assist 

their Families. Summary of the Conclusions Arising from Events Held Prior to the 

International Conference of Governmental and Non-Governmental Experts (19-21 

February 2003)’, Annex Y, the report ‘The missing and their families’, ICRC Doc ICRC/The 

Missing/12.2002/EN/6 153. 

168 Naftali (n 41) 215. 
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impunity,169 the admissibility of amnesties and clemency measures in favour of 

perpetrators.170  

The Convention is a fundamental step for the strengthening of a right to truth in 

international legislation: from a concept that was mainly jurisprudential, regional, and 

fragmented in its application, it is consecrated for the first time in a treaty with a universal 

vocation, which has decisively contributed to evolving the normative status of the ‘right to 

truth’. Its codification thus completes Article 32 Protocol I of the Geneva Convention, which 

was limited to the right of families to know the fate of the disappeared in the context of 

armed conflicts. Therefore, the scope of application is extended to other situations than 

those governed by international humanitarian law. Furthermore, the content of the said right 

also includes the progress and results of the investigation and the circumstances of the 

disappearance. However, the Convention of Enforced Disappearance encounters some 

limitations: as pointed out by doctrine,171 critical states have not yet ratified the International 

Convention for the Protection of All Persons from Enforced Disappearance. Nevertheless, 

thanks to recent developments, the right to truth is no more strictly limited to the said 

context172 and has been secured while countering terrorism thanks to framework principles 

set out by the Special Rapporteur on the promotion and protection of human rights and 

fundamental freedoms.173 

In conclusion, the ‘right to truth’ is constructed at the crossroads of different causes 

carried by people who act according to divergent interests, sometimes complementary, 

sometimes competing, that illustrate once again its ambivalence. However, it is possible to 

                                                           
169 Ibid 278. 

170 Ibid. 

171 Sweeney (n 3) 358. 

172 UNCHR, ‘Right to the Truth’ (20 April 2005) UN Doc E/CN.4/RES/2005/66; UNHRC 

decision 2/105 (27 November 2006); UNGA Res 12/12 (12 October 2009) UN Doc 

A/HRC/RES/12/12. 

173 UNGA, ‘Report of the Special Rapporteur on the promotion and protection of human 

rights and fundamental freedoms while countering terrorism’ (2013) UN Doc 

A/HRC/22/52 paras 23 and 27. 
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note that its elusiveness has enormously contributed to its formalisation, even if the outcome 

still appears as a ‘vague concept’ in international law’.174 

 

7. Conclusion. 

This Chapter has set out the supposed origins of the right to truth, starting with Article 

32 of the Additional Protocol to the Geneva Conventions and the analysis of the ‘right to 

know the fate’. Subsequently, we have highlighted how victims’ associations in Latin 

America, driven by a thirst for truth about their loved ones, advocated adopting a legal 

instrument to combat enforced disappearance. Furthermore, we have outlined that the 

concept of the right to truth emerged in connection with the fight against impunity and was 

affirmed in several UN documents before drafting the Convention for the Protection of All 

Persons from Enforced Disappearance. Thus, we have analysed the Convention’s travaux 

préparatoires and outlined how the context of the ‘War on Terror’ influenced the delegations’ 

debates.  

Finally, we have highlighted the importance of Article 24 ICPPED, albeit observing that 

the concept of a ‘right to truth’ in international law is still an unprecise notion. Other attempts 

to define such a prerogative will be addressed in the following Chapter by analysing the 

jurisprudence of human rights courts and the different approaches these regional bodies have 

undertaken to develop the right to truth. 

 

                                                           
174 UNCHR, ‘Report of the Intersessional Open-Ended Working Group to Elaborate a Draft 

Legally Binding Normative Instrument for the Protection of All Persons from Enforced 

Disappearance’ (12 February 2003) UN Doc E/CN.4/2003/71 para 28. 
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CHAPTER II 

 

TRUTH IN CASE LAW 

 

La Giustizia siede in alto, con la spada in una mano e il codice nell’altra.  

Un po’ più in basso, al suo fianco destro, sta la Legge.  

A sinistra, la Forza.  

E la Verità?1 

 

SUMMARY: 1. Introduction. – 2. The International Criminal Court and the Rome Statute. – 2.1. 

Unveiling truth. – 2.1.1. The Kenyatta Case. – 2.1.2. Victims’ narratives in criminal trials. – 2.2. 

Standards of proof and evidence. – 2.3. Truth, justice and reparation. – 2.4. The socio-historical context. 

– 3. The Organization of the American States. – 4. The Inter-American Court of Human Rights. – 

4.1. Article 8 and 25 ACHR. – 4.2. The collective dimension. – 4.3. Truth and reparation. – 4.4. 

Unveiling structural truth. – 4.5. Victim’s participation. – 5. The European system. – 6. The European 

Court of Human Rights. – 6.1. Victims’ participation. – 6.2. The nature of the investigation. – 6.2.1. 

The investigative duty. – 6.2.2. The features of the duty. – 6.3. The standard of proof and admitted 

evidence. – 6.4. Truth and the right to an effective remedy. – 6.5. Truth and reparation. – 6.6. Truth 

and freedom of expression. – 6.7. The case of El-Masri. – 6.8. Collective dimension. – 7. Conclusion. 

 

1. Introduction. 

Chapter II focuses on supranational justice institutions and their methods to establish 

judicial truth, analysing the relevant procedural rules of the International Criminal Court, the 

Inter-American Court of Human Rights and the European Court of Human Rights. The aim 

is to continue the path mapped out in the previous pages by examining how the right to truth 

has evolved through case law and to identify the main characteristics of judicial truth. 

                                                           
1 ‘Justice sits high, sword in one hand and code in the other. A little lower, at her right side, 

is the Law. To the left, Strength. And Truth?’ [free translation]. MR Cutrufelli, I bambini della 

Ginestra (2012). 
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The right to truth is considered an emerging principle in the field of international human 

rights law.2 Framed as a derivative of other provisions,3 it has been codified in domestic 

documents4 and courts’ case law.5 Since the right to truth is often traced back to other rights 

and freedoms or deduced from general principles or constitutional dispositions, such as the 

one ‘know, to be informed or freedom of information’,6 the interpretative role played by 

human rights courts covers significant importance. 

 

2. The International Criminal Court and the Rome Statute. 

Truth is deemed a precondition for any meaningful and legitimate viewpoint towards 

gross human rights violations; it lies at the foundations of the obligation to render justice for 

past abuses, i.e. prosecution and investigation.7 Whereas ‘[t]he primary, and perhaps most 

important, right of victims in the context of international criminal proceedings is their right 

                                                           
2 Dermot Groome, ‘Principle 2. The Inalienable Right to the Truth’ in Frank Haldemann 

and Thomas Unger (eds), The United Nations Principles to Combat Impunity: A Commentary (OUP 

2018) Principle 2, 59. 

3 Yasmin Naqvi ‘The Right to the Truth in International Law: Fact or Fiction?’ (2006) 88 Int 

Rev Red Cross 245, 267. 

4 Transitional Article 66 of the Colombian Peace Agreement states that the rights of the 

victims to truth, justice and reparation shall be granted. Article 78, Constitution of the 

Republic of Ecuador: ‘[…] Mechanisms shall be adopted for integral reparation, which shall 

include, without delay, knowledge about the truth of the facts and restitution, compensation, 

rehabilitation, guarantee of nonrepetition, and satisfaction with respect to the infringed right’ 

[emphasis added]. Cf Kathleen Cavanaugh, ‘Unspoken Truths: Accessing Rights for Victims 

Extraordinary Renditions’ (2016) 47 Columbia Hum Rights L Rev 22ff. 

5 See, inter alia, National Supreme Court of Justice of Argentina, Simón, Julio Héctor y otros s/ 

privación ilegitima de la libertad, etc., case no 17.768 (14 June 2005); Constitutional Tribunal of 

Peru, Genaro Villegas Namuche, Case No 2488-2002 (18 March 2004); Constitutional Court of 

Colombia, Gustavo Gallón Giraldo y Otros v Colombia, Judgment C-370/2006 (18 May 2006); 

Constitutional Court of South Africa, The Citizen 1978 (Pty) Ltd. et al v McBride 2011, case 

CCT 23/10 (2001) ZACC 11. 

6 UNGA Res 68/165 (21 January 2014) UN Doc A/Res/68/165. 

7 Michelle Parlevliet, ‘Considering Truth - Dealing with a Legacy of Gross Human Rights 

Violations’ (1998) 16 Neth Q Hum Rts 141, 142. 
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to the truth’,8 the realisation of such a prerogative has been described as limited to the context 

of enforced disappearances (Article 7 Paragraph 1(i))9 and ineffective from the point of view 

of victims’ participation in international criminal trials.10 Nevertheless, verdicts represent an 

authoritative declaration performing a recognised truth-telling function,11 even in cases of 

acquittal.12  

Following a complex negotiation in Rome, the International Criminal Court’s Statute was 

concluded in 1998, and the International Criminal Court (hereinafter ‘ICC’) came to being 

in 2002 after obtaining the required ratification. Article 1 of the Rome Statute13 confers to 

the ICC the ‘power to exercise its jurisdiction over persons for the most serious crimes of 

international concern’:14 genocide, crimes against humanity, war crimes and the crime of 

                                                           
8 The Prosecutor v Uhuru Muigai Kenyatta (Corrected version of Victims’ response to 

“Submissions of the Government of the Republic of Kenya as Amicus Curiae in Response 

to the Prosecutor’s ‘Notification of the Removal of a witness from the Prosecutor’s Witness 

List and Application for an Adjournment of the Provisional Trial Date’”, 19 February 2014, 

ICC-01/09- 02/11-904) ICC-01/09-02/11 (20 February 2014) para 9. Furthermore, the 

goals of international criminal trials include, inter alia, the contribution to the restoration and 

preservation of peace and national reconciliation, the fight against impunity that leads to 

accountability, guarantees of non-recurrence, and the re-establishment of the rule of law 

upholding victims’ rights. Naqvi (n 3) 246. 

9 Article 7 para 1(i) Rome Statute. 

10 Alice M Panepinto, ‘The Right to the Truth in International Law: The Significance of 

Strasbourg’s Contributions’ (2017) 37 Legal Stud 739, 741-2. 

11 The Prosecutor v Paško Ljubičić (Prosecutor’s Final Progress Report) IT-00-41-PT (23 

December 2008) at footnote 18. 

12 Ibid. 

13 Rome Statute of the International Criminal Court (ratified 17 July 1998, entered into force 

1 July 2002) 2187 UNTS 3 (‘Rome Statute’). Currently, there are 123 State Parties to the 

Convention. See also the official website of the International Criminal Court: 

<https://asp.icc-

cpi.int/en_menus/asp/states%20parties/pages/the%20states%20parties%20to%20the%2

0rome%20statute.aspx> accessed 20 October 2021. See also Robert Cryer, ‘International 

Criminal Law’ in Malcolm D Evans (ed), International Law (5th Edition, OUP 2018) 762. 

14 Article 1 Rome Statute. 
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aggression.15 Even though the Rome Statute remains silent regarding the right to truth, 

Article 54 illustrates the investigative duties assigned to the Prosecutor ‘[i]n order to establish 

the truth’16 and consider the existence of criminal responsibility. Furthermore, Article 69 

Paragraph 3 (‘Functions and powers of the Trial Chamber’)17 provides the ICC with the 

power to request any submission of evidence considered indispensable for determining the 

truth.18  

In deciding the admissibility of the case Gaddafi and Al-Senussi,19 the Court mentioned 

two dimensions of the right to truth:20 an investigation under the auspices of the ICC was 

initially preferred to a domestic one which would ‘promulgate stereotypes and will be 

deleterious to the rights of victims and the international community to know the truth’.21 

 

2.1. Unveiling truth. 

The right to truth has been formulated in connection to the procedural limb by which a 

State is obligated to undertake an effective investigation into human rights breaches. 

However, it is unclear what ‘effective investigation’ means before the ICC and how it would 

be interpreted in combination with the right to truth. 

  

2.1.1. The Kenyatta case. 

What requirements should an effective investigation have to meet the standards of the 

right to truth? 

Uhuru Muigai Kenyatta was accused of five counts of crimes against humanity in the 

2007-2008 post-election violence in Kenya.22 However, the African Union (hereinafter ‘AU’) 

                                                           
15 Article 5 Rome Statute. 

16 Article 54 para 1(a) Rome Statute. 

17 Article 69 para 3 Rome Statute. 

18 Ibid. 

19 Situation in Libya, The Prosecutor v Saif Al-Islam Gaddafi and Abdullah Al-Senussi (Decision on 

the Admissibility of the Case against Saif Al-Islam Gaddafi) ICC-01/11-01/11 (31 May 

2013). 

20 Ibid para 95. 

21 Moreover, it was feared that the accused risked being tortured and killed in detention, thus 

depriving the victims of their right to the truth. Ibid paras 95 and 169 [emphasis added]. 

22 Kenyatta Case (ICC-01/09-02/11). 
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asked the ICC to defer the investigation and prosecution of those acts and allow the newly 

reformed national judiciary to conduct them domestically. The ICC Prosecution withdrew 

the charges on 5 December 2014, and the proceedings were concluded by Trial Chamber 

V(B) on 13 March 2015.23 In 2013, the accused was elected President of the Republic of 

Kenya.24 Since the Rome Statute does not contain any remedy for victims if the prosecution 

fails in its duty,25 the legal representative proposed a review of the decision under Articles 68 

(‘Protection of the victims and witnesses and their participation in the proceedings’)26 and 21 

(‘Applicable law’),27 arguing the existence of a lacuna in the Statute.28 As another option, the 

Representative suggested that such review could be done according to Article 53 Paragraph 

                                                           
23 The Prosecutor v Uhuru Muigai Kenyatta (Case Information Sheet) ICC-01/09-02/11 (13 

March 2015). 

24 The African Union reiterated its concern on the politicisation and misuse of indictments 

against African leaders by ICC and the unprecedented indictments of and proceedings 

against the sitting President and Deputy President of Kenya in light of the recent 

developments in that country. Underlining the risk to national security, the AU asked the 

United Nations Security Council to defer the trials against any serving head of State or 

government or anybody acting during his term in office. Moreover, it decided that Kenyatta 

should refuse to attend his trial before the ICC. Furthermore, Kenya’s UN ambassador sent 

a letter to the UN SC to ask that the ICC defers the trials against Kenyan officials. African 

Union, Extraordinary Session, ‘Decision on Africa’s Relationship with the International 

Criminal Court (ICC)’ (12 October 2013) Res Ext/Assembly/AU/Dec.1 3. 

25 However, since ‘[v]ictims must have standing to challenge a prosecutorial decision that 

renders nugatory their rights to truth, justice and reparation if the validity of the decision is 

materially affected by an error of procedure, an error of law, or an error of fact’ Situation in 

the Republic of Kenya (Victims’ Request for Review of Prosecution’s Decision to Cease Active 

Investigation) ICC-01/09 (3 August 2015) para 87. 

26 Article 68 Rome Statute. 

27 Article 21 Rome Statute. 

28 In case of a lacuna, Article 21 para 1(c) affirms that a chamber may recourse to general 

principles of law derived from national law and ensure, according to Article 21 para 3 that 

the application and interpretation of the statute is consistent with internationally recognised 

human rights law. 



 

40 

 

3(b),29 which illustrates the possibility of a review if the prosecutorial decision not to proceed 

is based on an investigation or prosecution not serving the interest of justice.30 However, the 

said request was rejected, and the combined interpretation of Articles 68 and 21 was 

dismissed. There has never been a formal Prosecutor’s decision not to prosecute but only a 

suspension of the investigations.  

This situation was deemed harmful to victims, whose ‘rights under the Statute to truth, 

justice and reparation have proved wholly illusory’.31 Furthermore, the truth-discovering 

process conducted through an effective investigation is affected by judicial limits such as the 

‘not in the interest of justice’ category. 

 

2.1.2. Victims’ narratives in criminal trials. 

Victims’ testimonies enrich the judicial truth sought by the criminal process with their 

‘personal narrative truth’. On the one hand, the role of victims in judicial proceedings is 

minimal, and their testimony is generally focused on specific aspects of their experiences; 

this factor may not only be ill-suited to their needs but increases the possibilities of re-

victimisation, and the truth may come out as a by-product of the trial. On the other hand, in 

implementing its approach to restorative justice, the ICC has formally granted victims the 

right to fully participate in the proceedings,32 even if the precise form of victim participation 

is still evolving.33  

                                                           
29 Article 53 para 3(b) Rome Statute. 

30 Article 53 para 2 Rome Statute. Indeed, the Prosecutor believed that the prosecution would 

be in the interest of justice but accepted its investigative shortcoming. Consequently, the 

victim representative invited the Chamber to apply the ‘non in the interest of justice’ category 

to the decision since the Prosecutor had chosen not to prosecute despite a case meeting 

statutory criteria for investigation and prosecution. Situation in the Republic of Kenya (Victims’ 

Request for Review of Prosecution’s Decision to Cease Active Investigation) ICC-01/09 (3 

August 2015) para 151. 

31 Ibid para 111. 

32 This is a switch from the model embodied by the International Criminal Tribunal for the 

former Yugoslavia and the International Criminal Tribunal for Rwanda, where only the 

prosecutor embodies victims’ interest. 

33 Dermot Groome, ‘Principle 2. The Inalienable Right to the Truth’ (n 2) 69; The Prosecutor v 

Lubanga (Judgment on the Appeals off the Prosecutor and the Defence against Trial Chamber 
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According to what Judge Steiner affirmed at the pre-trial stage of the Katanga case,34 

‘victims’ need to have a declaration of truth by the competent body’35 represents their interest 

in judicial measures, including the precise establishment of events and the identification of 

perpetrators. This is the starting point for the ‘well-established right to the truth for victims 

of serious violations of human rights’.36 Interestingly, the judgment highlights the proven 

existence of the right to truth, conceived as ‘the determination of facts, the identification of 

the responsible persons and the declaration of their responsibility’.37 Furthermore, victims’ 

participation in the process facilitates acknowledging what happened and permits to shorten 

the distance between ‘actual truth’ and the tangible outcome of the criminal proceeding 

(‘judicial’ truth):38 in other words, ‘legal truth’ is deemed as insufficient to reach the threshold 

of the ‘right to truth’.39 This participation is limited to the conditions listed in Article 68 

Paragraph 3 and should overcome the admissibility threshold of Article 69 Paragraph 4. 

Furthermore, not only do the investigations’ results may not provide meaningful information 

to victims, but also the excessive length of the process is a factor that deprives them of an 

                                                           
I’s Decision on Victims’ Participation of 18 January 2008) ICC-01/04-01/06OA9OA10 (11 

July 2008) paras 30, 38, 64, and 97-9. 

34 The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision on the Set of Procedural 

Rights Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case) ICC‐

01/04‐01/07 (13 May 2008) para 31. 

35 Ibid para 32. 

36 Ibid.  

37 In addition, Judge Steiner referred to Article 32 and Article 33 of the 1977 Additional 

Protocol to the Geneva Conventions, to the case law of human rights courts and national 

courts, and academic opinion, suggesting the right is emerging as a customary norm. Ibid at 

footnote 39.  

38 Ibid para 34. This statement implies two consequences: first, the active participation of 

victims in the proceedings could blur the line between these two types of truth, helping in 

pursuing the ‘actual truth’; second, the limits of judicial bodies are recognised. In fact, the 

ICC and other international tribunals have been criticized as not producing the ‘best 

approximation of history’. Melanie Klinkner and Howard Davis, The Right to the Truth in 

International Law: Victims’ Rights in Human Rights and International Criminal Law (Routledge 2020) 

194. 

39 Ibid 202. 
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effective remedy. Finally, differences in victims’ experiences must not be taken for granted 

in the sense that ‘victim groups seeking to argue for their right are in potential competition 

with other victims’ right to have the truth investigated’.40  

The ICC stated that the accurate determination of the guilt or innocence of persons 

prosecuted is important, not only for the accused who has the presumption of innocence but 

also for the wider audience, in particular for victim participants ‘insofar as this issue is 

inherently linked to the satisfaction of their right to the truth’.41 More specifically, ‘[…] 

victims’ central interest in the search for the truth can only be satisfied if ‘(i) those responsible 

for perpetrating the crimes for which they suffered harm are declared guilty; and (ii) those 

not responsible for such crimes are acquitted, so that the search for those who are criminally 

liable can continue’.42 Accordingly, the criminal proceedings should ‘bring clarity about what 

indeed happened; and […] close possible gaps between the factual findings resulting from 

the criminal proceedings and the actual truth’.43 

 

2.2. Standards of proof and evidence. 

Corroboration and full public disclosure of the facts related to the crimes are core 

elements of the right to truth. Conversely, the impossibility to disclose additional evidence 

would menace victims’ ‘right to seek truth and justice’.44 ICC’s judicial truth is reached 

through a standard of proof that is ‘beyond any reasonable doubt’45 based on the totality of 

the admitted evidence.46 However, the latter could not comprise all the historical evidence at 

                                                           
40 Ibid 230. 

41 The Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Decision on the Set of Procedural 

Rights Attached to Procedural Status of Victim at the Pre-Trial Stage of the Case) ICC-

01/04-01/07-474 (13 May 2008) para 35. 

42 Ibid para 36. 

43 Ibid para 34. 

44 The Prosecutor v Jean-Pierre Bemba Gombo (Response by the Legal Representative of Victims 

to the ‘Prosecution’s Request for Leave to Appeal the Trial Chamber’s Oral Ruling Denying 

Authorisation to Add and Disclose Additional Evidence after 30 November 2009) ICC-

01/05-01/08 (21 December 2009) para 11. 

45 Article 66(3) Rome Statute. 

46 The Prosecutor v André Ntagerura et al (Judgment) ICTR-99-46-A (7 July 2006) para 278. For 

instance, the acquittal of Colonel Bagosora, deemed as one artificer of the Rwandan 
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disposal, which may not meet admissibility standards. According to Article 69 Paragraph 3 

Rome Statute, evidence could be submitted not only by parties but, since it is a general power 

conferred to the Court, also the latter ‘can request the submission of all evidence essential 

for the establishment of the truth’.47  

 

2.3. Truth, justice and reparation. 

Interestingly, the ICC links the right to truth to the rights of justice and reparation: ‘[…] 

the personal interest of the victims flows from (i) the desire to have a declaration of truth by 

a competent body (right to truth); (ii) their wish to have those who victimised them identified 

and prosecuted (right to justice) and (iii) the right to reparation’.48 According to Article 75,49 

reparation also comprises restitution, compensation and rehabilitation.50 In this concern, ‘the 

imposition of liability for reparations on the convicted person is also consistent with the UN 

Basic Principles on Reparation for Victims’,51 which disclose other aspects of the right to 

truth.52  

                                                           
genocide. The Chamber acquitted him of the count of conspiracy. However, even if the 

Tribunal did not reach a conclusion, victims may find the information compelling.  

47 Art 69(3) Rome Statute: ‘The Court shall have the authority to request the submission of 

all evidence that it considers necessary for the determination of the truth’; Prosecutor v 

Lubanga (18 January 2008) para 105. 

48 The Prosecutor v Bahar Idriss Abu Garda (Decision on the 34 Applications for Participation at 

the Pre-Trial Stage of the Case) ICC-02/05-02/09 (25 September 2009) para 3 [emphasis 

added]. 

49 Article 75 Rome Statute. 

50 Article 75 para 1 Rome Statute. 

51 The Prosecutor v Thomas Lubanga Dyilo (Judgment on the appeals against the “Decision 

establishing the principles and procedures to be applied to reparations” of 7 August 2012 

with amended order for reparations (Annex A) and public annexes 1 and 2) ICC-01/04-

01/06 A A 2 A 3 (3 March 2015). 

52 Among them, the verification of the truth (with some limits), the search for whereabouts 

of disappeared persons, the identification and eventually the reburial of the bodies, an official 

statement or a judicial decision, public apologies, judicial and administrative sanctions, 

commemorational activities and a detailed account of the violation that occurred in IHL and 

IHRL training and educational material. UNGA, ‘Basic Principles and Guidelines on the 
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2.4. The socio-historical context. 

Legal findings incorporate different types of truth, such as forensic truth53 and allow 

individual witnesses’ testimonies to provide narrative truth.54 Additionally, judgments 

themselves become an accessible55 and accurate historical record about the background of a 

specific event,56 establishing the truth about the possible commission of war crimes, crimes 

against humanity and genocide.57 Even with the notable limitations of criminal trials,58 

                                                           
Right to a Remedy and Reparation for Victims of Gross Violations of International Human 

Rights Law and Serious Violations of International Humanitarian Law’ (16 December 2005) 

UN Doc A/Res/60/147, Principle IX para 22 (b)(c)(d)(e)(f)(g)(h). 

53 Forensic evidence contributes to the realisation of the individual aspect of the right to the 

truth. Klinkner and Davis (n 38). 

54 Ibid. 

55 The creation of a summary report of findings of cases allows the possibility ‘[t]o take 

advantage of this wealth of information, and to contribute to a broad public understanding 

of a conflict or a period of authoritarian rule’. Priscilla B Hayner, Unspeakable Truths: 

Transitional Justice and the Challenge of Truth Commissions (2nd Edition, Routledge 2011) 109. 

56 Fergal Gaynor, ‘Uneasy Partners – Evidence, Truth and History in International Trials’ 

(2012) 10 J Int Crim Justice 1257-8. For the State of Israel, ‘the trial was to bring to light a 

central aspect of the nation’s history, and to take a step towards explaining how it all could 

have happened’. Martti Koskenniemi, ‘Between Impunity and Show Trials’, Max Planck 

Yearbook of United Nations Law. 

57 The Prosecutor v Momir Nikolić (Sentencing Judgment) IT-02-60/1-S (2 March 2003) para 60. 

Indeed, there is also the possibility of creating an apparently strongly historical record: 

despite the defence team’s primary loyalty lying with their client and not the espousing of 

truth, in the case of Kalimanzira, the defence evidence supported the prosecution case, 

contributing to the establishment of a strong historical record. The Prosecutor v Callixte 

Kalimanzira (Judgment) ICTR-05-88-T (22 June 2009) para 386. 

58 Some chambers have avoided the discussions on political and historical background, 

underlining that the purpose of courtrooms in restricted to do justice in a specific case: ‘we 

will limit this background section to those facts which are necessary to situate the evaluation 

of the present case’. The Prosecutor v Zejnil Delalić et al (Judgment) IT-96-21-T (16 November 

1998). Additionally, it would not be correct to the defendant to ask for investigation into 

allegation beyond the crimes with which he or she is charged.  
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engaging with the historical context and understanding the state’s role is sometimes 

inevitable59 and contributes to fighting social ‘amnesia’.60  

Indeed, human rights violations do not stand alone but occur in a political, historical, 

social, and economic context that is not adequately considered by judicial mechanisms: actual 

and judicial truths are ‘far from identical’,61 and any order of the Court should be put under 

the context of the specific charges of the conviction. Similarly to other international criminal 

mechanisms such as ad hoc tribunals, the truth-seeking carried out by the International 

Criminal Court encounters some limitations. The tension between convictions and a ‘broader 

justice’, in which the accountability for past abuses could be disassociated, is eradicated in 

the punitive nature of criminal law.62 The truth pursuit by international criminal mechanisms 

is confined to the logic of the guilt or innocence of the defendant, concerns only individual 

responsibility and leaves narrow space for victims. Moreover, the ICC is triggered in the 

event the state is ‘unwilling or unable genuinely’ to investigate or prosecute,63 and its search 

for the truth depends on State cooperation.64 Any attempt to assert the right to truth involves 

                                                           
59 In The Prosecutor v Karadzić, the historical context (A), the Bosnian Serb political, 

constitutional, military and police structures (B, C) as well as the functioning of the justice 

systems (D) and the international peace negotiations (E) are illustrated. The Prosecutor v 

Karadzić (judgment) IT-95-5/18-T (24 March 2016), ch II. 

60 ICTY, The President of the International Tribunal Addresses the United Nations’ General 

Assembly (4 November 1997) CC/PIO/255-E <www.icty.org/en/press/president-

international-tribunal-addresses-united-nations-general-assembly> accessed 21 October 

2021. 

61 Koskenniemi (n 56) 11. 

62 Panepinto (n 10) 742. 

63 Article 17 Rome Statute. 

64 The relationship between ICC and national proceedings can be hostile: see, inter alia, The 

Prosecutor v Uhuru Muigai Kenyatta (Corrected version of Victims’ response to “Submissions of 

the Government of the Republic of Kenya as Amicus Curiae in Response to the Prosecutor’s 

‘Notification of the Removal of a witness from the Prosecutor’s Witness List and Application 

for an Adjournment of the Provisional Trial Date’”, 19 February 2014, ICC-01/09- 02/11-

904) ICC-01/09-02/11 (20 February 2014) and The Prosecutor v Omar Hassan Ahmad Al Bashir 

(ICC-02/05-01/09). Contra, there are some cases based on cooperation, the so-called 
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the problematic risk of diminishing the defendant’s rights, including the one to a fair trial.65 

Furthermore, the ICC’s jurisdiction ratione temporis can solely be applied prospectively.66 

Lastly, in post-totalitarian and post-conflict societies, a major challenge has been the 

difficulty in investigating all the crimes perpetrated because of logistical reasons: many 

violations were bound to remain ‘in the dark’.67 Nevertheless, the ICC’s establishment had 

the specific purpose of addressing such an issue: the Rome Statute’s Preamble affirms that 

‘the most serious crimes of concern to the international community as a whole must not go 

unpunished and that their effective prosecution must be ensured’.68 

Those heinous crimes that Arendt described as ‘unforgivable’69 have rendered ‘the legal 

system inadequate and absurd’.70 For instance, the ‘show trial’ of Eichmann in Jerusalem in 

1961 was held to be necessary in order to publicly disclose the atrocities of Nazi criminality 

through the Nuremberg process; few were convinced that the necessity lay in need of 

punishing him.71  

                                                           
‘positive complementarity’, see, inter alia, The Prosecutor v Simone Gbagbo (ICC-02/11-01/12), 

although the arrest warrant was vacated on 19 July 2021. 

65 Klinkner and Davis (n 38) 97. 

66 Cryer (n 13) 763; see arts 1 and 11. 

67 Parlevliet (n 7) 143. A fair trial of each individual is impossible in case of gross human 

rights violations. For instance, in 1946, over 100.000 suspected criminals of war resided in 

the British and American occupation zones in Germany. Furthermore, in 2001 the prisons 

of Rwanda housed around 120.000 detainees. Koskenniemi (n 56) 11. However, ‘carrying 

prosecutions selectively is not inconsistent with the soft (lex referenda) obligation to bring 

perpetrators to justice, provided that the selection of those prosecuted is made pursuant to 

a clear public rule that does not discriminate based on a proscribed category’. Juan E Méndez, 

‘Accountability for Past Abuses’ (1997) 19 Hum Rights Q 255, 256. 

68 Rome Statute, Preamble. 

69 In fact, some observers have questioned the ability of criminal trials to deal with crimes 

against humanity and other tragedies, in view of their massive moral, historical or political 

significance. Koskenniemi (n 56) 3. 

70 Hannah Arendt, The Origins of Totalitarianism (World Pub Co 1958) 34. 

71 ‘His death would in no way redress the enormity of the crime in which he had been 

implicated. It might even diminish the extent to which the special nature of that crime lay in 

its collective nature as part of the official policy of the German nation’. Koskenniemi (n 56) 
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Truth as determined in a courtroom is reductive and partial;72 its purpose is to render 

justice, and even the noblest secondary aims can only detract from the law’s main business: 

‘to weigh the charges brought against the accused, render judgment, and mete out due 

punishment’.73 The value that the judicial process brings is the sentiment of moral duty that 

condemns atrocities. Its final goal is to maintain confidence in the criminal justice system, 

affirm social values, and guarantee fundamental rights and freedoms.74 

Even though the ICC seems not to be counted among the ideal fora where victims can 

look for the realisation of their rights, its relevant role in balancing human rights provisions 

must be recognised.75  

 

3. The Organization of the American States. 

In Latin America, the right to truth has emerged as necessary to overcome the secrecy in 

which authoritarian governments committed gross human rights violations. During the XXI 

Century, supposed democratic and rights-respecting regimes have acknowledged 

responsibility for past wrongdoings by accepting the Inter-American Court’s contentious 

jurisdiction.76 

                                                           
3; Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (Penguin Classics 2006) 

4-5. 

72 Laurel E Fletcher, ‘Editorial Note’, in Int J Transitional Justice (OUP 2015) 193, 195. 

73 Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (n 70) 251.  

74 Méndez, ‘Accountability for Past Abuses’ (n 67) 275. In the context of post-repression and 

post-conflict national prosecution, persuasion rather than deterrence is a better effect of 

conviction. 

75 Klinkner and Davis (n 38) 229-31  

76 It is unlikely that a claim concerning the right to the truth is brought against dictatorial 

regimes since the Courts’ authority is not recognised by victims. For instance, Honduras 

civilian government that replaced a military rule in 1979, accepted the IACHR’s jurisdiction 

in 1981. American Convention on Human Rights, ‘Pact of San Jose, Costa Rica’ 

<www.cidh.oas.org/basicos/english/Basic4.Amer.Conv.Ratif.htm> accessed 15 January 

2022. 
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Even though the American Convention on Human Rights77 does not codify a right to 

truth, the Organization of the American States has primarily contributed to developing such 

a prerogative.78 

 

4. The Inter-American Court of Human Rights. 

Following some resistance,79 the emergence of the right to truth in its processual and 

individual dimension will be convincingly affirmed in the Inter-American Court of Human 

Rights.80 Motivated by the idea that victims should be able to know and understand what 

                                                           
77 Organization of the American States (OAS), American Convention on Human Rights, ‘Pact of 

San Jose’ (ratified 22 November 1969, entered into force 18 July 1978) available at 

<www.refworld.org/docid/3ae6b36510.html> (hereinafter ‘ACHR’). 

78 OAS, Right to the Truth, AG/RES.2175 (XXXVI-O/06) (6 June 2006). Cf Inter-American 

Commission on Human Rights, The Right to Truth in the Americas (13 August 2014), to learn 

more on the situation of specific the states and the relevant role covered by the Inter-

American Commission on Human Rights. 

79 Arianna Vedaschi, ‘Il Diritto alla Verità e le Misure antiterrorismo nella Giurisprudenza 

della Corte di Strasburgo’ in Lorena Forni and Tiziana Vettor (eds), Sicurezza e Libertà ai Tempi 

di Terrorismo Globale (Giappichelli 2017) 175. See also Tania Pagotto and Chiara Chisari, ‘Il 

Riconoscimento del Diritto alla Verità dall’America Latina all’Europa’ 2 (Rivista di Diritti 

Comparati, 2021) 57, 69. 

80 J E Méndez and F J Bariffi, para 16. See also Pagotto and Chisari (n 79) 67. The 

jurisprudence of the Inter-American Court of Human Rights on the right to the truth has 

developed mainly since the 2000s, for facts dating back to the 1970s and 1980s in countries 

such as Chile, El Salvador, Honduras, Paraguay and Peru, and more recently Colombia and 

Guatemala. In 2009, the Court affirmed that it ‘has established the content of the right to 

know the truth in its jurisprudence’. Radilla-Pacheco v Mexico (Preliminary Objections, 

Merits, Reparations, and Costs, Judgment) Inter-Am Ct HR (23 November 2009) para 180. 

See, inter alia, Mapiripàn Massacre v Colombia (Merits, Reparations, and Costs) Inter-Am Ct 

HR Series C no 134 (15 September 2005) paras 140-146, 195-241, 335.1, 335.5; Pueblo Bello 

Massacre v Colombia (Merits, Reparations and Costs) Inter-Am Ct HR Series C no 140 (31 

January 2006) paras 163, 169-212, 296.3, 296.4; Anzualdo Castro v Peru (Preliminary 

Objection, Merits, Reparations and Costs) Inter-Am Ct HR Series C no 202 (22 September 

2009) paras 13-14; Chitay Nech et al v Guatemala (Preliminary Objections, Merits, 



 

49 

 

happened to themselves or their loved ones, the judicial mechanism started considering the 

uncodified right to truth as a central element accompanying its judgments to the point to 

conceptualised it as a state’s duty to make reparation for violations of its international 

obligations.81 In other words, the breach of the right to truth is considered broad in nature, 

and the infringed Articles could vary according to the circumstances of each case.82 

 

4.1. Articles 8 and 25. 

The right to truth is deemed as ‘subsumed in the right of the victim […] to obtain 

clarification of the facts relating to the violations and the corresponding responsibilities from 

the competent State organs’, 83 through the investigation and prosecution established in 

Articles 8 (right to a fair trial) and 25 (right to judicial protection) of the Convention. 

In Velásquez Rodríguez v. Honduras, a case concerning the kidnapping and torture of a 

university student, who presumably died after disappearing,84 the Court found breaches of 

                                                           
Reparations, and Costs) Inter-Am Ct HR Series C no 212 (25 May 2010) para 209; and 

Manuel Cepeda Vargas v Colombia (Preliminary Objections, Merits, Reparations, and Costs) 

Inter-Am Ct HR Series C no 213 (26 May 2010) para 195. 

81 Méndez and Bariffi, ‘Truth, Right to, International Protection’ (n 81) Part B; Organisation 

of American States, ‘The Right to Truth in the Americas’ (13 August 2014) 

OEA/Ser.L/V/II.152 Doc 2. 

82 Rodriguez Vera and Others (Missing Persons of the Palace of Justice) v Colombia 

(Preliminary Objection, Merits, Reparations and Costs) Inter-Am Ct Series C no 287 (14 

November 2014) Concurring Opinion, Judge Eduardo Ferrer MacGregor Poisot; Herzog 

and Others v Brazil (Preliminary Objections, Merits, Reparations and Costs) Inter-Am Ct 

Series C no 535 (15 March 2018). 

83 Bámaca-Velásquez v Guatemala (Merits, Judgment) Int-Am Ct HR Series C no 70, para 

197 (25 November 2000) paras 200-201 [emphasis added]. Judge Cançado Trindade, in its 

touching separate opinion, emphasises that ‘[b]eyond the slim formal juridicism, legal norms 

encompass values […] which the jurist cannot ignore. These values, in turn, reflect the truly 

universal concern […] which underlies the search for a meaning to human existence. The 

universal h Bámaca-Velásquez v Guatemala (Merits, Judgment) Int-Am Ct HR Series C no 

70 (25 November 2000) Separate Opinion of Judge Cançado Trindade. 

84 Velásquez Rodríguez v Honduras (Merits, Judgment) Int-Am Ct HR Series C no 4 (29 July 

1988). 
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the following provisions: Article 4 (the right to life), Article 5 (the right to personal integrity) 

and Article 7 (the right to liberty) ACHR. Additionally, it declared the violation of a 

procedural state duty deriving from Article 1 Paragraph 1 ACHR to investigate the 

disappearance.85 Therefore, while the decision required states to continue investigating until 

the uncertainty about the fate of a disappeared person was resolved, it did not expressly 

mention the existence of a ‘right to truth’, nor did it articulate its exact place in relation to 

the other rights recognised in the American Convention on Human Rights. Nonetheless, the 

present concept will be referred to as ‘the right to the truth’86 and, in subsequent case law, 

the Court will clearly explain that Article 1(1) justifies an interpretation according to which 

both Article 25 ACHR and Article 8 ACHR necessarily entail a state obligation to investigate 

violations of Convention rights.87  

The right to truth is therefore conceived as an articulation of the broader right of access 

to justice.88 In fact, it implies that the State ensures an adequate political, administrative and 

                                                           
85 Ibid para 181. 

86 La Cantuta v Peru (Merits, Reparations and Costs) Int-Am Ct HR Series C no (29 

November 2006) para 231; Anzualdo Castro v Peru (Preliminary Objection, Merits, 

Reparations and Costs) Inter-Am Ct HR Series C no 202 (22 September 2009) para 118. 

87 García and Family Members v Guatemala (Merits, Reparations and Costs) IACtHR Series 

C No 196 (29 November 2012) para 130; Castillo Páez v Peru (Merits, Reparations, and 

Costs, Judgment) Int-Am Ct HR Series C no 34 (3 November 1997) para 86; Bámaca-

Velásquez v Guatemala (Merits, Judgment) Int-Am Ct HR Series C no 70 (25 November 

2000) para 197. Pagotto and Chisari (n 79) at footnote 73. 

88 Vedaschi (n 79) 176. 
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judicial system that allows a prompt,89 serious, effective90 and impartial investigation.91 In 

case the findings so suggest, such investigation should be capable of concluding in 

prosecution and, in case of condemnation, the punishment must be proportional.92 In the 

case of disappearances, this ‘obligation of means’93 lasts as long as the facts of and 

                                                           
89 Mapiripán Massacre v Colombia (Merits, Reparations, and Cost) Int-Am Ct HR Series C 

no 134 (15 September 2005) paras 217-8. 

90 The ‘effective’ character of the investigation is well explained in the case Ituango Massacres 

v Colombia, where the Court defines the guiding principles in case of death probably due to 

extrajudicial execution. Ituango Massacres v Colombia (Preliminary Objections, Merits, 

Reparations and Costs) Int-Am Ct HR Series C no 148 (1 July 2006) para 298. The Court 

refers to the United Nations Manual on the Effective Prevention and Investigation of Extra-

Legal, Arbitrary and Summary Executions. The investigation must have the authority to 

access relevant documents and information such as governmental archives concerning the 

chain of command and victims’ whereabouts. Tiu Tojìn v Guatemala (Merits, Reparations 

and Costs) Int-Am Ct HR Series C no 190 (26 November 2008) para 77; Radilla-Pacheco v 

Mexico (Preliminary Objections, Merits, Reparations, and Costs, Judgment) Inter-Am Ct HR 

(23 November 2009) para 222. See also La Cantuta v Peru (Merits, Reparations and Costs) 

Int-Am Ct HR Series C no (29 November 2006) para 111 and Anzualdo Castro v Peru 

(Preliminary Objection, Merits, Reparations and Costs) Inter-Am Ct HR Series C no 202 (22 

September 2009) para 135. Not only is the effectiveness of an investigation parametrised on 

the disclosing of truth, such as the identification of perpetrators, but it also depends on the 

deterrence following a fair trial. Mapiripàn Massacre v Colombia (Merits, Reparations, and 

Costs) Inter-Am Ct HR Series C no 134 (15 September 2005) para 222 and Pueblo Bello 

Massacre v Colombia (Merits, Reparations and Costs) Inter-Am Ct HR Series C no 140 (31 

January 2006) para 170. 

91 See The Massacres of El Mozote and other Places v El Salvador (Merits, Reparations and 

Costs) Inter-Am Ct HR Series C no 252 (25 October 2012). An effective investigation should 

include the ‘individual truth’ thanks to which victims can know what is often called the 

‘complete truth’ about what happened to them or their loved ones. 

92 E.g. Manuel Cepeda Vargas v Colombia (Preliminary Objections, Merits, Reparations, and 

Costs) Inter-Am Ct HR Series C no 213 (26 May 2010) para 117. 

93 García and Family Members v Guatemala (Merits, Reparations and Costs) IACtHR Series 

C No 196 (29 November 2012) 132; Velásquez Rodriguez v Honduras, Judgment, Inter-Am 
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responsibility for the disappearances are uncertain.94 Interestingly, the IACtHR has also 

noted that the obligation to investigate gross violations meaningfully is not discharged by a 

truth commission’95 or military tribunals.96 

 

4.2. The collective dimension. 

Case law shows that the right to truth also presents a public (or ‘collective’) aspect,97 which 

concerns the diffusion of truth throughout society to assist the public discourse in 

transitional justice contexts.98 For instance, in Anzualdo Castro v. Peru, the Court highlighted 

                                                           
Ct HR series C no 4, para 174-81 (29 July 1988); Juan E Méndez, ‘Truth, Right to, 

International Protection’, Max Planck Encyclopedia of Public International Law (2012) 1, 3. 

94 E.g. García and Family Members v Guatemala (Merits, Reparations and Costs) IACtHR 

Series C No 196 (29 November 2012) para 134. 

95 Las Dos Erres Massacre v Guatemala (Preliminary Objections, Merits, Reparations and 

Costs) Inter-Am Ct HR Series C no 211 (24 November 2009) para 232. 

96 Vélez Restrepo and Family v Colombia (Preliminary Objections, Merits, Reparations and 

Costs) Inter-Am Ct HR Series C no 248 (3 September 2012) paras 233-52. Article 8 (‘Right 

to a Fair Trial’), para 1 IACHR and the IACtHR’s consistent case-law affirms ‘the obligation 

not to investigate and prosecute human rights violations under the military criminal 

jurisdiction’. In fact, the Court has pointed out that ‘the criteria to investigate and prosecute 

human rights violations before ordinary jurisdiction reside […] on their very nature and on 

that of the protected judicial right. In the present case, the Court concluded that Colombia 

violated the guarantee of a natural judge and is responsible for the violation of Article 8, para 

1. Vélez Restrepo and Family v Colombia (Preliminary Objections, Merits, Reparations and 

Costs) Inter-Am Ct HR Series C no 248 (3 September 2012), in particular paras 241 and 244. 

97 Myrna Mack Chang v Guatemala (Merits, Reparations, and Costs, Judgment) Inter-Am Ct 

HR series C no 212 (25 May 2010) para 274. 

98 The Inter-American Commission had to rule on many appeals challenging the amnesty law 

passed after the fall of Pinochet: in interpreting Article 13 ACHR, it identified the public 

dimension of the right to the truth. Cea v El Salvador, Case 10.480 Inter-American 

Commission HR, Report No 1199; OEA.Ser-L/V/II.95, doc 7 rev (1999); Ellacuria v El 

Salvador, Case 10.488, Inter-American Commission HR, Report No 7/98, 

OEA/Ser.L:/V/II.106, doc 3 rev (1999); Romero v El Salvador, Case 11.481, Inter-American 

Commission HR, Report no 32/92, OEA/Ser.IJV/II.106, doc 3 rev (1999). See also Cf 
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the importance of a public dimension of the right to truth, conceived as a ‘fair expectation 

that the State is required to satisfy’.99 Similarly, this collective aspect has often been 

underlined with reference to a ‘democratic society’,100 rooted in the state obligation to 

administer justice openly and publicly101 to ensure a better, more transparent government.102  

More recent judgments taken in the context of transitional democracy have opted for a 

view of the right to truth as a freestanding right. In Gomes Lund and Others (‘Guerrilla 

                                                           
Kathleen Cavanaugh, ‘Unspoken Truths: Accessing Rights for Victims Extraordinary 

Renditions’ (2016) 47 Columbia Hum Rights L Rev 1ff and 23. 

99 Anzualdo Castro v Peru (Preliminary Objection, Merits, Reparations and Costs) Inter-Am 

Ct HR Series C no 202 (22 September 2009) paras 116 passim, 119. 

100 Las Dos Erres Massacre v Guatemala (Preliminary Objections, Merits, Reparations and 

Costs) Inter-Am Ct HR Series C no 211 (24 November 2009) para 149; Contreras v El 

Salvador (Merits, Reparations and Costs) Int-Am Ct HR Series C no 232 (31 August 2011) 

para 170. 

101 Democracy is not only government ‘of the people’, but also government ‘in public’. For 

this reason, democracy must be the regime of truth, in the sense of the real possibility of 

everyone’s knowledge of the facts. Stefano Rodotà, ‘Il Diritto alla Verità’, in Giorgio Resta 

and Vincenzo Zeno-Zencovich (eds), ‘Riparare, Risarcire, Ricordare: Un Dialogo tra Storici 

e Giuristi’ (Editoriale Scientifica 2012) 508. 

102 Gomes Lund et al v Brazil (Preliminary Objections, Merits, Reparations and Costs) Inter-

Am Ct HR Series C no 219 (24 November 2010) paras 198-9. UNCHR Res 9/11 (18 

September 2008) UN Doc A/HRC/RES/9/11 para 1; UNCHR, Sixty-first Session 14 

March–22 April 2005, ‘Report of Diane Orentlicher, Independent Expert to Update the Set 

of Principles to Combat Impunity – Updated Set of Principles for the Protection and 

Promotion of Human Rights through Action to Combat Impunity’ (8 February 2005) UN 

Doc E/CN.4/2005/102/Add.1, Principle 2. The Constitutional Court of Colombia suggests 

that the rights to the truth and justice may ‘acquire a collective character. This collective 

aspect has different dimensions, reaching the level of society as a whole when the 

foundations of civilized society and the basic elements of the legal order […] are threatened 

and compliance with the State’s basic function is jeopardized’. Constitutional Court of 

Colombia, Decision No T-249/03 (21 May 2003) para 18. 
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Argaia’) v. Brazil,103 the Court found a violation of Articles 8 and 25 ACHR. It confirmed its 

jurisprudential turn, initiated by Claude Reyes v. Chile,104 whose novelty is to identify the 

right to truth as autonomous ex Article 13.105 In other words, the right to truth is considered 

both the right of a victim seeking information on his or her position and a ‘political’ right, 

since the Applicant does not need to have a direct interest or personal involvement in the 

matter and may circulate the information in society.106  

The individual right is fundamental because it provides the means by which the state’s 

obligation towards the population can be given effect.107 Therefore, the duty to investigate 

alleged violations of Convention provisions may satisfy the right to truth, albeit the latter is 

not expressis verbis enshrined in the Convention. 

By way of explanation, the Court has attempted to find an autonomous dimension of the 

right in relation to Article 13, which has a public scope in itself. Despite this, the collective 

dimension of the right has always been seen as ancillary to the individual and never as a 

substitute.108  

 

4.3. Truth and reparation. 

The Court underlines that the right to truth is also a type of reparation.109 Article 63 

Paragraph 1 ACHR has been interpreted in an expansive and evolving definition that 

                                                           
103 Gomes Lund et al v Brazil (Preliminary Objections, Merits, Reparations and Costs) Inter-

Am Ct HR Series C no 219 (24 November 2010). 

104 It emphasised that the right to receive information in Article 13 is an individual right that 

also has a public aspect related to the democratic character of society. Claude-Reyes et al v 

Chile (Merits, Reparations, and Costs, Judgment) Inter-Am Ct HR Series C no 115 (19 

September 2006). 

105 Gomes Lund et al v Brazil (Preliminary Objections, Merits, Reparations and Costs) Inter-

Am Ct HR Series C no 219 (24 November 2010); Vedaschi (n 79) 177. 

106 This was central to the position of the Commission in its unsuccessful submissions that 

the right to the truth should be treated as an independent legal ground. Bámaca-Velásquez v 

Guatemala (Merits, Judgment) Int-Am Ct HR Series C no 70 (25 November 2000) 197. 

107 Klinkner and Davis (n 38) 113. 

108 Vedaschi (n 79) 177. 

109 See, inter alia, Tibi v Ecuador (Preliminary Objections, Merits, Reparations and Costs) 

Inter-Am Ct HR Series C no 114 (7 September 2004) para 257. 
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includes pecuniary and non-pecuniary remedies. An investigation can be conducted with the 

aim to achieve both the individual and the collective dimension of the right to truth as a form 

of reparation. For instance, in Carpio-Nicolle v. Guatemala, the results of the process had to 

be published so that the Guatemalan society would know the truth.110 This recognition 

undoubtedly represents an added value that the right to truth brings since the individual 

rights focus of the Convention does not comfortably adapt to the public dimension. In 

Ituango Massacres v Colombia 2006, the Court ordered several forms of reparation, 

including public acknowledgement and apology by the state for its failures, a memorial plaque 

and training for officials on their responsibilities.111 Moreover, the state was requested to 

publish the facts proven in the judgment.112  

Furthermore, the Court’s narrative is also articulated in forms of reparation aimed at 

preventing any repetition. In Tojìn v. Guatemala, the Court established all the case facts to 

benefit the victims and society, despite the Respondent State’s assumption of 

responsibility.113 Similarly, it argued that conducting an ‘extensive and detailed examination 

of the facts’ on the ground is a constitutive element of the reparation.114 

 

4.4. Unveiling structural truth. 

In Cepeda Varga v Colombia,115 the Court held that ‘the patterns of collaborative action 

and all the individuals who took part’ should be established, since it is not a matter of 

analyzing the crime in solitude, ‘but rather of inserting it in a context that will provide the 

                                                           
110 Carpio Nicolle et al v Guatemala (Merits, Reparations and Costs) Inter-Am Ct HR Series 

C no 117 (22 November 2004) para 129 and Operative Paragraph (‘Orders’) 1. 

111 Ituango Massacres v Colombia (Preliminary Objections, Merits, Reparations and Costs) 

Int-Am Ct HR Series C no 148 (1 July 2006) paras 405-6. 

112 Similarly Contreras v El Salvador (Merits, Reparations and Costs) Int-Am Ct HR Series C 

no 232 (31 August 2011) on the forced disappearance of children between 1981 and 1983, 

operative paras 6-10. 

113 Tiu Tojìn v Guatemala (Merits, Reparations and Costs) Int-Am Ct HR Series C no 190 

(26 November 2008) para 23. 

114 Contreras v El Salvador (Merits, Reparations and Costs) Int-Am Ct HR Series C no 232 

(31 August 2011) para 28. 

115 Ituango Massacres v Colombia (Preliminary Objections, Merits, Reparations and Costs) 

Int-Am Ct HR Series C no 148 (1 July 2006). 
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necessary elements to understand its operational structure’.116 This statement acknowledges 

that the right to truth conceived by the Inter-American Court is realised through an 

investigation to disclose the so-called ‘structural truth’. In other words, it should clarify the 

historical, political, social and governmental context, explaining why events took place.117 For 

instance, in Ituango Massacres v. Colombia, the Court established some facts as a framework 

of the killings, the rise of paramilitary groups in Colombia, the legal background of the state’s 

response, the events in the areas concerned just before the massacres and the names of the 

victims. 

Concerning survivors’ right to truth, details of individual killings and their impact, the 

history of the particular criminal procedures opened by the Colombian authorities were 

authoritatively given.118 The determination of what happens includes the discussion of the 

general framework, namely the social-political and economic context underlying the events. 

Consequently, these judgments are, in effect, models that set the judicial standard for 

satisfying the right to truth more in detail.119 

 

4.5. Victim’s participation. 

Victims’ participation shapes the Inter-American Court of Human Rights’ outcome of 

judicial truth: their involvement must be guaranteed by the State.120 Otherwise, the 

investigative duty is not fulfilled.121 Victims’ evidence is helpful as regards information on the 

alleged violations and consequences. Statements should not be considered in isolation but 

rather part of building up the general story.122  

 

                                                           
116 Manuel Cepeda Vargas v Colombia (Preliminary Objections, Merits, Reparations, and 

Costs) Inter-Am Ct HR Series C no 213 (26 May 2010) para 119. 

117 Klinkner and Davis (n 38) 110. 

118 Ituango Massacres v Colombia (Preliminary Objections, Merits, Reparations and Costs) 

Int-Am Ct HR Series C no 148 (1 July 2006) para 125(1)-(125) para 125. 

119 Ibid 118. 

120 For example, the State must provide protection for participants and witnesses, especially 

to the most vulnerable ones. 

121 Ituango Massacres v Colombia (Preliminary Objections, Merits, Reparations and Costs) 

Int-Am Ct HR Series C no 148 (1 July 2006) para 295. 

122 Ibid para 121. 
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5. The European system. 

The right to truth has evolved over the past decades123 and, in pluralistic constitutional 

states based on the rule of law, it has been affirmed in the context of the post-9/11 era.124 

Even if some scholars suggest that awareness and protection of the right to truth are less 

developed in the European system than in the American,125 said prerogative has covered a 

crucial role in breaking down the ‘cloak of secrecy’126 of mature European democracies, 

contributing to shedding light on gross human rights violations, often accompanied by the 

state’s secret and systematic denial.127  

Since 1983, the Council of Europe has issued several resolutions and recommendations 

recognising the right of the families of disappeared persons to know the fate of the missing.128 

Likewise, on the issue of extraordinary renditions, the European Parliament has produced a 

series of documents proving the importance of sharing information about victims, stressing 

the collective interest at stake.129 

                                                           
123 International Center for Transitional Justice, “Armed with the right to truth, Families of 

the Missing Lobby to Learn Their Fate” (Interview with Wadad Halwani and Ghazi Aad, 3 May 

2012) <www.ictj.org/news/armed-right-truth-families-missing-lobby-learn-their-fate> 

accessed 21 October 2021. 

124 Vedaschi (n 79) 178. See also Pagotto and Chisari (n 79) 73. 

125 James A Sweeney, ‘The Elusive Right to Truth in Transitional Human Rights 

Jurisprudence’ (2018) 67 Int’l & Comp LQ 353, 385. 

126 El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 

2012) Joint Concurring Opinion para 6. Although it should be noted that there was 

disagreement on this point as some judges felt there was an implied right as opposed to a 

freestanding right. 

127 Kathleen Cavanaugh, ‘Unspoken Truths: Accessing Rights for Victims of Extraordinary 

Renditions’ (2015) 47 Colum Hum Rts L Rev 1, 2. 

128 Council of Europe, Parliamentary Assembly, Recommendation 1056 (1987) on National 

Refugees and Missing Persons in Cyprus; Council of Europe, Parliamentary Assembly, Res 

1414 (2004) on Persons Unaccounted for as a Result of Armed Conflicts or Internal Violence 

in the Balkans (23 November 2004); Council of Europe, Parliamentary Assembly, Res 1463 

(2005) on Enforced Disappearances (3 October 2005). 

129 European Parliament, Resolution on the Alleged Use of European Countries by the CIA 

for the Transportation and Illegal Detention of Prisoners, Eur. Parl. Doc. 2006/2200 (INI); 



 

58 

 

6. The European Court of Human Rights. 

There is no express ‘right to truth’ in the European Convention on Human Rights 

(hereinafter ‘ECHR’).130 For the first few decades of its existence, the European Court of 

Human Rights (hereinafter ‘ECtHR’) was not required to deal with allegations of widespread, 

officially sanctioned, and policy-driven forced disappearances, massacres and deliberated 

individual killings.131 Since the reunification of Europe, however, the Court has been seized 

with cases reflecting both historical and present issues concerning the transition from 

dictatorships to liberal republics.132 Furthermore, in the aftermath of 9/11, its case law has 

started shaping the right to truth with renewed attention, especially underlining its public 

dimension in relation to the practice of extraordinary renditions used as methods for the 

fight against international terrorism. 

 

                                                           
European Parliament Report on the Alleged Use of European Countries by the CIA for the 

Transportation and Illegal Detention of Prisoners, 2006/220 (INI) (c.d. Fava report); 

Directorate General for Internal Policies, Eur. Parl., The Results of Inquiries Into the CIA's 

Programme of Extraordinary Rendition and Secret Prisons in European States in Light of 

the New Legal Framework Following the Lisbon Treaty (2012); Opinion on the Alleged 

Transportation and Illegal Detention of Prisoners in European Countries by the CIA, 

Committee on Foreign Affairs, Eur. Parl. Doc. AD/908016EN.doc (2012). 

130 Similarly to the International Covenant on Civil and Political Rights (ICCPR) or the 

Universal Declaration of Human Rights, but also to the Rome Statute, the Inter-American 

Convention on Human Rights (ACHR), and the African Charter on Human and People’s 

Rights. However, through the interpretation and application of express Convention rights, 

there is a significant degree of recognition and enforcement of the core norms of the right 

to the truth. Klinkner and Davis (n 38) 130. 

131 Western Europe was at peace and the role of the Court was to develop the rights element 

in the constitutional norms of pluralist, democratic societies committed to the rule of law. 

Ibid. 

132 Ibid 131. 
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6.1. Victims’ participation. 

Applications on behalf of victims133 can be brought by one or more High Contracting 

Parties.134 Furthermore, a range of other admissibility criteria has also to be met.135 The 

Court’s basic assessment for being a ‘victim’ is that the applicant must be alive and have been 

‘directly affected’ by the alleged breach.136 In the context of the right to truth, ‘indirect’ 

victims, including close relatives of deceased direct victims, are also recognised.137 This 

flexible approach stems from the Court’s awareness of the need to avoid an over-formalist 

approach to its rules as well as to offer effective human rights protection.138 Notably, the 

disappearance of the loved ones can of itself be inhuman treatment and a breach of Article 

3. Indeed, it derives from the ‘anguish of uncertainty’ the relatives have suffered as a result 

of the failure of the authorities to undertake an effective investigation into a disappearance.139 

The violation depends on unique factors such as the closeness of the family tie between the 

relative and the disappeared person and the relative’s degree of involvement in the search.140 

For instance, in Çakici v Turkey, the deceased brother’s experience was deemed to be 

relatively uninvolved, and no aggravating facts stemmed from the authorities’ attitude to 

amount to a breach, in itself, of Article 3.141 The interest being served is the need to know 

                                                           
133 Article 34 ECHR. 

134 Article 33 ECHR. 

135 Article 35 ECHR. 

136 Eckle v Germany, App No 8130/78 (ECtHR 15 July 1982) para 66. 

137 Nolkenbockhoff v Germany, App No 10300/83 (ECtHR 25 August 1987) para 33. See also 

Pagotto and Chisari (n 79) 79. 

138 E.g. Çakici v Turkey, App No 23657/9 (ECtHR 8 July 1999) and Bazorkina v Russia App 

No 69481/01 (ECtHR 27 July 2006). In situations where gross violations of human rights 

are alleged, the Court is prepared to shift the burden of proof. Baka v Hungary App No 

20261/12 (ECtHR 23 June 2016) para 143 and cases mentioned thereto. 

139 Varnava et al v Turkey, App Nos 16064/90, 16095/90, 16066/90, 16068/90, 16070/90, 

16071/90, 16072/90, 16073/90 (ECtHR 18 September 2009) para 200. 

140 Cyprus v Turkey, App No 25781/94 (ECtHR 10 May 2001) para 155-8, endorsed by a 

Grand Chamber in Varnava et al v Turkey para 200. 

141 Çakici v Turkey, App No 23657/94 (ECtHR 8 July 1988) paras 98-9. These requirements 

derive from Kurt y Turkey (25 May 1999) where the applicant was the mother of a disappeared 
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the truth rather than a broader interest in retribution and opposing impunity, meaning that 

it is not necessary to prove a state’s responsibility for the disappearance (i.e. Substantive 

violation), but it is enough to show that the High Contracting Party failed to investigate it 

(i.e. Procedural violation).142  

In the event Article 3 is not violated, the circumstances will be much more demanding143 

and may represent a barrier to relatives seeking the truth and an unnecessary limitation to 

the right to truth.144 In Kurt v. Turkey, the Court held that the continued absence of news 

about the fate of the applicant’s son, who had been taken into custody by the Turkish 

authorities, implied the responsibility of the Respondent State.145 While not mentioning the 

right to truth, it was established that state inaction could affect victims’ closest relatives who 

might, in turn, be considered victims146 of treatment contrary to Article 3 ECHR.147 In 

Varnava v Turkey, nine applications were brought to the Court’s attention on behalf of 

persons deceased or disappeared in the Turkish invasion of Cyprus in 1974. Each of them 

                                                           
person, she suffered deep and long-lasting distress and was met with official inaction. There 

was a breach of Art 3 in her case as well as a breach of Art 5 in relation to her son. 

142 Klinkner and Davis (n 38) 134. 

143 As in Janowiec et al v Russia, where the surviving relatives of Polish officers massacred in 

1940 would have known by 1998, when the Convention came into effect in Russia, that their 

relatives were dead. Janowiec et al v Russia, App nos 55508/07 and 29520/09 (ECtHR 21 

October 2013) paras 177-88. 

144 Sweeney (n 125) 373-4. 

145 Kurt v Turkey, 15/1997/799/1002 (ECtHR 25 May 1998) paras 133-4. 

146 In Kurt v Turkey, reference is made to the mother of the missing person. Kurt v Turkey, 

15/1997/799/1002 (ECtHR 25 May 1998) para 142. Later, the Court refers to persons who 

had different but significant ties of affection with the victim, especially because of the 

‘distress and anguish which they suffered’. Aslakhanova et al v Russia, App No 

2944/06, 8300/07, 50184/07 (ECtHR 18 December 2012) para 133. In other occasions, the 

Court states that it belongs to ‘victims and their families and heirs’. Association “21 December 

1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) para 144. 

147 Kurt v Turkey, 15/1997/799/1002 (ECtHR 25 May 1998) paras 65, 71 and 130. This 

decision was influenced by the decision of the Human Rights Committee Quinteros v Uruguay 

(21 July 1983), which considered that also the closest relatives have to be considered victims. 

Pagotto and Chisari (n 79) at footnote 97. 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%222944/06%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%228300/07%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2250184/07%22]}
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was linked to a second application by a close relative. A Grand Chamber held that the 

relatives would be treated as applicants and that it was unnecessary to rule on whether the 

direct victims could also be applicants.148 Also, a person closely connected with the direct 

victim may be given standing.149 

 

6.2. The nature of the investigation. 

An effective investigation must aim beyond the simple disclosure of the truth of what 

happened. It is an instrumental and necessary part of giving complete legal protection against 

violation of the Convention rights. Even though the Court does not specify in abstracto the 

type of investigation, there must be an ‘adequate response’150 to the events, which may be 

‘judicial or otherwise’.151 The authorities’ duty to carry out investigations is an obligation of 

means and not of result,152 which must be conducted in good faith.153 The said investigation 

                                                           
148 Varnava et al v Turkey, App Nos 16064/90, 16095/90, 16066/90, 16068/90, 16070/90, 

16071/90, 16072/90, 16073/90 (ECtHR 18 September 2009) paras 111-2. 

149 See Centre for Legal Resources on behalf of Câmpeanu v Romania App No 47848/08 (ECtHR 17 

July 2014) Grand Chamber summary of admissibility paras 96-103. See also, Article 34 

CEDU lists the subjects who could present an individual application, namely any individual 

or group of people, as well as NGOs. 

150 An effective investigation should be able to determine the facts, identify those responsible 

and provide a basis on which, if necessary, those responsible can be prosecuted and, if 

convicted, punished. Overall it must be able to provide convincing answers to the legal 

question which is whether the use of force was justified in terms of the substantive 

Convention right in issue. Tagayeva et al v Russia, App No 26562/07 (ECtHR 18 September 

2017). 

151 Tagayeva et al v Russia, App No 26562/07 (ECtHR 18 September 2017) para 618ff. 

152 See, inter alia, Da Silva v United Kingdom, App 5878/08 (ECtHR 30 March 2016) para 233; 

Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) 

para 133; Aslakhanova et al v Russia, App No 2944/06, 8300/07, 50184/07 (ECtHR 18 

December 2012) para 121. See also Méndez, ‘Accountability for Past Abuses’ (n 67) 255, 

264. 

153 Méndez, ‘Accountability for Past Abuses’ (n 67) 255, 264. This principle is to be treated 

with caution in the context of the right to the truth, lest it be an excuse for an investigation 

that lacks the necessary rigour and purpose. 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%222944/06%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%228300/07%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2250184/07%22]}
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should be timely, impartial, accurate, thorough, and independent.154 In addition, there must 

be a sufficient degree of public scrutiny with respect to the results and conduct of the same,155 

as well as participation by the families of the victims to enable them to safeguard their 

interests.156 An effective investigation must have the authority to use appropriate procedures 

and methods to provide a complete and accurate record. The investigation must also have 

sufficient authority.157 

 

6.2.1. The investigative duty. 

The procedural aspect of Article 2 ECHR has been applied in the context of the right to 

truth.158 In the case of persons who have disappeared and whose fate is unknown, the 

                                                           
154 Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) 

paras 133-4. 

155 The Court has always required an effective investigation to have a ‘sufficient element of 

public scrutiny’. Giuliani and Gaggio v Italy, App No 23458/02 (ECtHR 24 May 2011) para 

304. The scope and nature of this scrutiny vary according to the circumstances. In particular, 

the sufficiency of public scrutiny can be limited. Such restrictions could lead to potential 

tension with the complete requirements of the right to the truth, whose peculiarity may be 

the unveiling to victims in almost all situations. 

156 Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011); 

Mocanu et al v Romania App nos. 10865/09, 45886/07 and 32431/08 (ECtHR 14 September 

2014) para 320ff. See also Panepinto (n 10) 748ff. Under the procedural limbs of Articles 2 

and 3, the Court has argued that an investigation must be ‘accessible’ to victims and relatives 

in order to safeguard their legitimate interests. Da Silva v United Kingdom, App 5878/08 

(ECtHR 30 March 2016) para 235. However, participation rights are limited. For instance, 

states are not required to satisfy all requests for investigative measures made by a relative. 

Giuliani and Gaggio v Italy, App No 23458/02 (ECtHR 24 May 2011) para 304. Some victim-

focused accounts of the right to the truth emphasise the need for victims to tell their stories. 

Nothing in the investigative duty makes such an opportunity an obligation on states. 

Klinkner and Davis (n 38) 141. 

157 It must be able to hold state officials to account for their actions and decisions and obtain 

disclosure of all relevant information. Klinkner and Davis (n 38) 138. 

158 Aslakhanova et al v Russia, App No 2944/06, 8300/07, 50184/07 (ECtHR 18 December 

2012). For more on the duty of an effective official investigation, see inter alia, McCann et al v 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%222944/06%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%228300/07%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2250184/07%22]}
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obligation to investigate may arise under Article 2 ECHR if the disappearances took place in 

life-threatening circumstances.159 Such investigative duty has also been applied in relation to 

allegations of breaches of the right not to be tortured or to suffer inhuman or degrading 

punishment.160 

The obligation arises regarding sufficiently grounded allegations that state agents or their 

surrogates had direct responsibility for the atrocities. Furthermore, it has been gradually 

extended to create a broader duty on the state, requiring the author is to conduct an effective 

investigation where outcomes in breach of Articles 2 or 3 are carried out by non-state 

agents,161 including individuals, criminal gangs and paramilitary groups. There are significant 

elements of a state obligation conceived independently of the victim’s interest and in accord 

with the procedural requirements of Articles 2, 3 and 5 ECHR. In particular, the investigation 

must be initiated by the state of its own will.  

                                                           
United Kingdom, 18984/91 (ECtHR 27 September 1995) and Giuliani and Gaggio v Italy, App 

No 23458/02 (ECtHR 24 May 2011). 

159 This is usually where they were last seen in the custody of armed forces or where there is 

evidence of widespread detention and abduction by armed forces. Cyprus v Turkey, App No 

25781/94 (ECtHR 10 May 2001) paras 129-36. 

160 Article 3 ECHR. The duty was first posited in Assenov et al v Bulgaria, App No 

90/1997/874/1086 (ECHR 28 October 1998), concerning police brutality. 

161 This is an argued extension of the state’s duty to investigate alleged breaches of Article 3 

committed by state agents. Ibid para 151: ‘such a positive duty to conduct an official 

investigation cannot be considered in principle to be limited solely to cases of ill-treatment 

by state agents’. 
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 Furthermore, the said investigation is not discharged by the possibility to bring evidence 

to support a private prosecution162 and remains a ‘continuing obligation’163 which persists as 

long as the person’s fate is unaccounted for, since enforced disappearance is a ‘continuous 

crime’.164 

  

6.2.2. The features of the duty. 

Even though it is impossible to interpret a legally autonomous right to truth with 

certitude,165 the duty to pursue it is built on the procedural requirements of the substantive 

                                                           
162 A ‘private prosecution’ is a prosecution pursued by a private person or body. The Oxford 

Dictionary of Law provides the following definition for prosecution: ‘The pursuit of legal 

proceedings, particularly criminal proceedings. […] Criminal prosecutions are normally in 

the name of the Crown […] A private individual may bring a prosecution (most often for assault), 

as might a corporation (as for theft from a shop)’. Jonathan Law, A Dictionary of Law (9th Edition, 

OUP 2018) [emphasis added]. Exemplary, in England and Wales, the Prosecution of 

Offences Act (1985), 6(1), affirms that: ‘[…] [n]othing in this Part shall preclude any person 

from instituting any criminal proceedings or conducting any criminal proceedings to which 

the Director’s duty to take over the conduct of proceedings does not apply’. 

163 Varnava et al v Turkey, App Nos 16064/90, 16095/90, 16066/90, 16068/90, 16070/90, 

16071/90, 16072/90, 16073/90 (ECtHR 18 September 2009), concerning the 

disappearances of individual members of the Cypriot armed forces during the active phase 

of the Turkish invasion of Cyprus in 1974) paras 121 and 186. 

164 UNGA International Convention for the Protection of All Persons from Enforced 

Disappearance (adopted 20 December 2006, entered into force 23 December 2010) 2716 

UNTS 3 (hereinafter ‘ICPPED’). See also UNGA, Declaration on the Protection of All 

Persons from Enforced Disappearance, Res 47/133 (18 December 1992), Article 17; 

UNGA, ‘Report of the Working Group on Enforced or Involuntary Disappearances’ (26 

January 2011) UN Doc A/HRC/16/48, para 39 ‘General Comment on Enforced 

Disappearance as a Continuous Crime’. 

165 See Vedaschi (n 79) 183. Contra, N Napoletano, ‘Extraordinary Renditions, Tortura, 

Sparizioni Forzate e “Diritto alla Verità”: Alcune Riflessioni sul Caso El-Masri’, in Diritti 

umani e diritto internazionale’ (2013) 364. 
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rights at stake, namely Articles 2, 3, 5 and 13 ECHR.166 An effective investigation is also 

necessary to maintain ‘public confidence in [the state’s] adherence to the rule of law and in 

preventing any appearance of impunity, collusion in, tolerance, of unlawful acts’.167 For the 

same reason, ‘there must be a sufficient element of public scrutiny of the investigation or its 

results to secure accountability in practice as well as in theory’.168 The core of the investigation 

is to ensure public confidence in the state’s monopoly of legitimate force.169 Therefore, the 

investigative duty aims to satisfy the victim’s or society’s demand for truth. However, legal 

protection of Convention rights necessarily links the concept of truth with such an 

investigation, leading to the identification, prosecution and punishment of those 

responsible.170 The procedural limb of Article 2 applies independently of whether or not 

there has been a breach of the substantive duty. It can apply in respect of events for which 

the state was not responsible, and this includes deaths, disappearances and torture by a 

previous regime, even when these took place before the Convention came into force as a 

state obligation.171 These principles were clarified in Janowiec v Russia regarding the 

effectiveness of Russian investigations into the Katyn massacre of 1940.172 In other words, a 

state’s obligations to guarantee Convention rights to its population begins when the 

Convention enters into force in the country. However, the state may be held responsible for 

procedural failures after the critical date related to events before it.173  

                                                           
166 For instance, In Cyprus v Turkey and Varnava et al. v Turkey, the Court recognises as inhuman 

or degrading treatment the permanent and ‘prolonged state of acute anxiety’ to which the 

victims’ relatives were subject because of non-adequate State investigations. This breach 

stems from the procedural dimension of Articles 2 and 5 ECHR read in conjunction with 

Article 1. Cyprus v Turkey, App No 25781/94 (ECtHR 10 May 2001) paras 157, 202, 123ff, 

131, 142-51; Varnava et al v Turkey, App Nos 16064/90, 16095/90, 16066/90, 16068/90, 

16070/90, 16071/90, 16072/90, 16073/90 (ECtHR 18 September 2009) para 187ff, 208-9. 

167 Turbylev v Russia, App No 4722/09 (ECtHR 6 October 2015). 

168 Ramsahai et al v the Netherlands, App No 52391/99 (ECtHR 6) para 353. 

169 E.g. Da Silva v United Kingdom, App 5878/08 (ECtHR 30 March 2016) para 232. 

170 Ibid para 239. 

171 Šilih v Slovenia, App No 71463/01 (ECtHR 9 April 2009) paras 153-63. 

172 Janowiec et al v Russia, App nos 55508/07 and 29520/09 (ECtHR 21 October 2013). 

173 These include a failure adequately to investigate and prosecute deaths, disappearances and 

torture which took place before the critical date. In Šilih v Slovenia, the Court affirms that the 
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Nevertheless, ‘the Court’s temporal jurisdiction as regards compliance with the procedural 

obligation of Article 2 in respect of deaths that occur before the critical date is not open-

ended’. Indeed, the judicial body determines two criteria in order to respect the principle of 

legal certainty:174 firstly, it refers only to procedural acts and/or omissions occurring after the 

critical date;175 second, there must be a ‘genuine connection between the death and the entry 

into force of the Convention in respect of the respondent State for the procedural obligations 

imposed by Article 2 to come into effect’.176 For instance, in applying this principle in the 

case Šilih v Slovenia, the Court noted that the death occurred less than two years before the 

entry into force of the ECHR in respect of Slovenia177 and found it falling within the Court’s 

jurisdiction.178 

  

6.3. The standard of proof and admitted evidence. 

The standard of proof remains ‘beyond reasonable doubt’, but the Court is clear that this 

is an autonomous Convention standard not to be equated with, for instance, reasonable 

doubt in domestic criminal law. The Court’s conclusions are based on the free evaluation of 

all evidence, as illustrated in Baka v Hungary. This approach to proof is flexible ‘taking into 

consideration the nature of the substantive right at stake and any evidentiary difficulties 

involved’.179 

 

                                                           
procedural obligation under Article 2 ‘can be considered […] capable of binding the State 

even when the death took place before the critical date’. Šilih v Slovenia, App No 71463/01 

(ECtHR 9 April 2009) para 159 [emphasis added]. 

174 Ibid para 159. 

175 Ibid para 160. 

176 Ibid para 161. 

177 Ibid para 165. 

178 Ibid para 166. 

179 ‘Including such inferences as may flow from the facts in their entirety and from the parties’ 

submissions… proof may follow from the coexistence of sufficiently strong, clear and 

concordant interferences or of similar unrebutted presumptions of fact’. Baka v Hungary, App 

No 20261/12 (ECtHR 23 June 2016) para 143. 
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6.4. Truth and the right to an effective remedy. 

Article 13 ECHR remedy is more comprehensive than the procedural wing of Articles 2, 

3 and 5 ECHR. The provision has been interpreted to include access to information and the 

establishment of truth for the victims of alleged violations. 

Furthermore, it deals with ensuring justice and preventing impunity for the 

perpetrators.180 Consequentially, it gives weight to a range of forms of investigation which 

focus on disclosure of the truth without necessarily being instrumentally linked to 

prosecution or reparations. To this degree, it may make a distinct contribution to the right 

to truth. 

 

6.5. Truth and reparation. 

From an individual perspective, the truthful reconstruction of the facts may represent a 

form of reparation,181 a response that allows victims to make sense of what happened and 

overcome it.182 Nevertheless, there is a limit to effective remedies as well as any other 

obligations under the Convention since regional human rights systems rely on the 

cooperation of states. Countries that are directly complicit in gross abuse may, assuming they 

are contracting parties, ignore their obligations, denounce membership or be (indirectly) 

expelled.183 The effectiveness of remedies, therefore, implies an element of underlying 

cooperation by states. Although there is no express provision in the Convention for ‘non-

pecuniary or moral damage’ and a ‘declaratory judgment’184 may be sufficient in some 

                                                           
180 Tagayeva et al v Russia, App No 26562/07 (ECtHR 18 September 2017) para 627. 

181 See Al Nashiri v Romania, App No 33234/12 (ECtHR 31 May 2018) para 625. See also El-

Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 2012) 

Joint Concurring opinion of Judges Tulkens, Spielmann, Sicilianos and Keller, para 6.  

182 Ibid paras 6 e 177. 

183 Article 58 ECHR and Article 8 of the Statute of the Council of Europe. Greece denounced 

in 1989. The supervision of the State response is by the Committee of Ministers. 

184 For instance, in Golder v The United Kingdom, the ‘Court is of opinion that in the 

circumstances of the case it is not necessary to afford to the applicant any just satisfaction 

other than that resulting from the finding of a violation of his rights’. Golder v The United 

Kingdom, App No 4451/70 (ECtHR 21 February 1975) para 46 in fine; Christine Goodwin v the 

United Kingdom, App No 28957/95 (ECtHR 11 July 2002) para 120: ‘The Court does not find 

it appropriate therefore to make an award to this particular applicant. The finding of 
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occasions,185 there are cases in which something more is required, exemplary when 

‘the impact of the violation may be regarded as being of a nature and degree as to have 

impinged so significantly on the moral well-being of the applicant’.186 The amounts are based 

on the Court’s general view of the ‘equity’ of the situation.187 The Court does not have a 

direct power derived expressly or by necessary implication from the Convention to order an 

investigation or other remedies related to obtaining and disclosing the truth.188 In Tagayeva 

v Russia, the legal ‘guidance’ goes beyond requiring a proper investigation; it indicates a range 

of measures that the authorities should take in order to provide reparation, including the 

pursuit of non-judicial measures for getting at the truth.189 Thus, the Court, at least in 

exceptional circumstances where state cooperation under Article 46 is in issue, gives effect 

                                                           
violation, with the consequences which will ensue for the future, may in these circumstances 

be regarded as constituting just satisfaction’; Saadi v Italy, App No 37201/06 (ECtHR 28 

February 2008), para 188: ‘With regard to the non-pecuniary damage sustained by the 

applicant, the Court considers that the finding that his deportation, if carried out, 

would breach Article 3 of the Convention constitutes sufficient just satisfaction; S and Marper 

v the United Kingdom, App Nos 30562/04 and 30566/04 (ECtHR 4 December 2008) para 134: 

‘In these circumstances, the Court considers that the finding of a violation, with the 

consequences which will ensue for the future, may be regarded as constituting sufficient just 

satisfaction in this respect. The Court accordingly rejects the applicants’ claim for non-

pecuniary damage’. 

185 Nevertheless, it must be considered that this should not happen for gross human rights 

violations. Octavian Ichim, Just Satisfaction under the European Convention on Human Rights (CUP 

2015) 135-41. 

186 Varnava et al v Turkey, App Nos 16064/90, 16095/90, 16066/90, 16068/90, 16070/90, 

16071/90, 16072/90, 16073/90 (ECtHR 18 September 2009) para 224. In this case the Court 

rewarded the sum of 12.000€ for non-pecuniary damage. Varnava et al v Turkey, para 225. 

187 Ibid para 224. 

188 Here there is a contrast to be made with the Inter-American Court of Human Rights, 

which has felt able to order, as express provisions in the ‘operative paragraphs’, an 

investigation and also other steps relating to disclosure which states must perform. E.g. 

Carpio Nicolle et al v Guatemala (Merits, Reparations and Costs) Inter-Am Ct HR Series C 

no 117 (22 November 2004) para 115. 

189 Tagayeva et al v Russia, App No 26562/07 (ECtHR 18 September 2017). 
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to the norms of the right to truth, not just by declaring a breach of the investigative duty but 

by recognising the further measures that the victims’ and society’s right to truth requires.190 

 

6.6. Truth and freedom of expression. 

Article 10 ECHR has political connotations since one of its primary goals is to facilitate 

democratic deliberation on public affairs. Even if such provision includes a right to receive 

information,191 it has usually excluded a right to receive from an unwilling provider. More 

recently, the Court has started moving to the position in which it can be a breach of Article 

10 ECHR if a public authority refuses to disclose information in its possession to an applicant 

if the information relates to matters of public interest and the applicant is, for instance, a 

media outlet or a non-governmental organisation, seeking the information in order to make 

it public.192 

In several cases, proposing the said provision to derive the right to truth has been rejected 

as manifestly ill-founded. More specifically, it does not provide an analytical framework that 

introduces distinctive factors from the investigative duties inherent in Articles 2, 3, 5 and 

13.193 

 

6.7. The case of El-Masri. 

The case El-Masri v. The Former Yugoslav Republic of Macedonia concerns an 

extraordinary illegal rendition in the context of the ‘war on terror’. In 2003, the Applicant 

was detained at the Macedonian border without any specific charges. After 23 days of 

interrogation, he was handed over to the CIA and transferred to Salt-Pit prison in 

Afghanistan, where he was tortured. Four months later, he was released because the United 

States authorities realised they had mistaken him for Al-Masri, a suspect in the 9/11 attacks. 

                                                           
190 Abakarova and Midalishova v Russia, App Nos 47222/07 and 47223/07 (31 January 2017) 

para 112. 

191 Unlike under Article 13 American Convention of Human Rights, there is no right to ‘seek’ 

information in Article 10. 

192 Magyar Helsinki Bizottsag v Hungary, App No (ECtHR 8 November 2016) especially para 

156 passim. 

193 Al Nashiri v Poland App No 28761/11 (ECtHR 24 July 2014) para 580. Where the social 

aspect is explicit, follows El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 

(ECtHR 12 December 2012) paras 264-5. 
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After failing in pursuing domestic remedies, he appealed to the European Court of Human 

Rights.194 More specifically, he claimed the violation of the following provisions: the 

procedural profile of Article 3 (lack of an effective investigation),195 Article 5 (right to liberty 

and security),196 Article 8 (right to respect private and family life, home and correspondence), 

Article 10 (‘freedom of expression’, claiming the right to be informed of the truth about the 

circumstances that led to the alleged violations of the Convention rights)197 and Article 13 

(right to an effective remedy) ECHR.198 The Court associated the procedural aspect of Article 

3 to the victim’s ‘right to the truth’199 and found a violation of the said provision, considering 

the state’s investigation as ineffective. 

On the one hand, the progressive approach adopted by Judges Tulkens, Spielmann, 

Sicilianos and Keller in their concurrent opinion has been influenced by the Inter-American 

Court: they confirmed the collective dimension of the right to truth, but leading it back to 

Article 13 ECHR, read in conjunction with Articles 3, 5 and 8 ECHR.200 In their view, the 

right to truth is a ‘well established reality’,201 albeit it has not yet been considered a ‘new right’ 

in itself.202 Indeed, El-Masri was denied the ‘right to truth’, understood as the right to an 

accurate reconstruction of the suffering endured and the role of those responsible.203 On the 

other hand, the original approach of Judges Casadevall and López Guerra refused to 

                                                           
194 El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 

2012). 

195 Ibid 186ff. 

196 Ibid para 242ff. 

197 Ibid. However, the Court argued that ‘the issue raised under this Article overlaps with the 

merits of the applicant’s complaints under Article 3’.  

198 Ibid para 258ff. 

199 Ibid para 191. See Federico Fabbrini, ‘The European Court of Human Rights, 

Extraordinary Renditions and the Right to the Truth: Ensuring Accountability for Gross 

Human Rights Violations Committed in the Fight Against Terrorism’ (2014) 14 Human 

Rights Law Review 85-106. 

200 El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 

2012) Joint Concurring Opinion of Judges Tulkens, Spielmann, Sicilianos and Keller para 4. 

201 Ibid para 10.  

202 Ibid paras 5-9. See also Pagotto and Chisari (n 79) at footnote 121. 

203 Ibid. 
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recognise the collective aspect of the right, denying even its autonomous legal basis and 

considering this unprecedented dimension dangerous:204 the only truth within the Court’s 

reach is the procedural truth of Articles 2 and 3 ECHR. In other words, the right to truth 

has a procedural dimension that is analogous to the right to a serious and effective 

investigation.205 According to these Judges, ‘a separate analysis on the right to the truth 

becomes redundant’.206  

As it may be observed, recognising the right to truth might bring the European 

Convention in line with developments in international law and regional enforcement207 and 

strengthen rights in the circumstances of current and past wrongdoings.208 Furthermore, the 

public dimension of the right to truth is evident in the Court’s case law.209 Additionally, the 

social and political significance of disclosing the truth can be a motivation supporting finding 

a violation of the procedural aspect.210  

The right to truth has a high persuasive potential and provides the Court’s with legally 

compelling grounds for limiting legal provisions which may otherwise act to restrict the 

                                                           
204 El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 

2012) Joint Concurring Opinion or Judges Casadevall and López Guerra. 

205 Pagotto and Chisari (n 79) 76. 

206 El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 

2012) Joint Concurring Opinion of Judges Casadevall and López Guerra. 

207 Ibid Joint Concurring Opinion of Judges Tulkens, Spielmann, Sicilianos and Keller. In 

Janowiec et al v Russia there is a reference the ‘clear trend’ in international law. Janowiec et al v 

Russia, App nos 55508/07 and 29520/09 (ECtHR 21 October 2013) para 9. Partially 

Dissenting Opinion of Judges Ziemele, De Gaetano, Laffranque and Keller. See also James 

Sweeney (n 125) 32-3. 

208 Klinkner and Davis (n 38) 144. 

209 See, inter alia, Husayn (Abu Zubaydah) v Poland, App No 7511/13 (ECtHR 24 July 2014) 

para 489 and Al Nashiri v Poland App No 28761/11 (ECtHR 24 July 2014) para 495. 

210 Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) 

paras 134 and 142. 
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effectiveness of any investigation.211 Similarly, it justifies reading down the scope of amnesty 

laws not to obstruct investigative duty.212  

The European Court’s orientation differs from the Inter-American Court for its apparent 

inflexibility in calling the perpetrators to responsibility and banning the abuse of secrecy 

when functional to impunity.213  

It collocates a ‘procedural truth’ aimed at the individual interest of the victim alongside 

the ‘historical truth’ to be disclosed in the interest of civil society, which has a right to know 

the facts that happen.214 Nevertheless, subsequent case law is ambivalent:215 whilst some 

                                                           
211 The Court’s own principles for determining its jurisdiction ratione temporis should likewise 

be applied in ways that give effect to the ban on impunity and the language of the right to 

the truth. E.g. Janowiec et al v Russia, App nos 55508/07 and 29520/09 (ECtHR 21 October 

2013) Partly Dissenting Opinion of Judges Ziemele, de Gaetano, Laffranque and Keller. For 

these judges, the right to the truth undermines the Court’s argument that there was no post-

accession procedural duty on Russia to investigate the Katyn massacres and this is reinforced 

by the right to the truth’s focus on the social need to know of and come to terms with its 

past. See, in particular, paras 9 and 24. 

212 Marguš v Croatia, App no 4455/10 (ECtHR 27 May 2014), where the right to the truth is 

referred to as part of a survey of international law on amnesty. Especially, see para 64. 

213 See, inter alia, Myrna Mack Chang v Guatemala (Merits, Reparations, and Costs, Judgment) 

Inter-Am Ct HR series C no 212 (25 May 2010); Gomes Lund et al v Brazil (Preliminary 

Objections, Merits, Reparations and Costs) Inter-Am Ct HR Series C no 219 (24 November 

2010). 

214 El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 12 December 

2012) para 191, underlines ‘the great importance of the present case not only for the applicant 

and his family, but also for other victims of similar crimes and the general public, who had 

the right to know what had happened’. 

215 In the Nasr and Ghali v Italy (‘Abu Omar case’), the Court condemned the abuse of state 

secrecy and elaborated a series of guidelines for its use, even if it did not invoke the right to 

the truth. According to some scholars, the reason is that the Italian authorities had adequately 

carried out an investigation fulfilling the requirement of procedural truth. However, such 

investigation did not end with the conviction of all those responsible because of the 

systematic application of state secret, the inertia of the Italian Government but also the 

pardon measures adopted by the President of the Republic in respect of some of them. Inter 
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rulings favour an explicit right to truth,216 the Court frequently refers simply to the broad 

need to inform victims about the circumstances of the case.217 

 

6.8. Collective dimension. 

The ECtHR has highlighted the collective dimension of the right to truth, which has 

escalated to expand the rights holders.218 In cases where severe human rights violations are 

reported within the authorities’ investigation, the right to truth ‘does not belong solely to the 

victim of the crime and his or her family’, but also to ‘other victims of similar violations’.219 

Emblematically, the existence of a ‘right of victims and their families and heirs to know the 

truth about the circumstances surrounding events involving a massive violation of rights’220 

has been stressed in Association ‘21 December 1989’ and Others v. Romania. In the latter 

case, the Court held that the national community was also entitled to the right, including in 

the content of the right not only facts or conduct strictly relevant to the trial, but also broader, 

                                                           
alia, the Court considered illegitimate the recourse to State secrecy to hide facts already 

known to public opinion, since in such a case the use of secrecy would seem to guarantee 

impunity, rather than being functional to the security of the nation. Nasr and Ghali v Italy, 

App No 44883/09 (ECtHR 23 February 2016) paras 265-267; Vedaschi (n 79) 188. Contra, 

some scholars criticize the Court for not having taken the opportunity to reaffirm the right 

to truth, in order to clarify definitively that State Secret can never be opposed in case of 

serious violations of human rights. See also Tju Tojín v Guatemala (Merits, Reparation and 

Costs, Judgment) Inter-Am Ct HR Series C no 190 (26 November 2008) para 77, where the 

point was exhaustively clarified. 

216 Al Nashiri v Poland App No 28761/11 (ECtHR 24 July 2014) para 495; Husayn (Abu 

Zubaydah) v Poland, App No 7511/13 (ECtHR 24 July 2014) para 489; Abu Zubaydah v 

Lithuania, App no 46454/11 (31 March 2018) para 610; Al Nashiri v Romania, App No 

33234/12 (ECtHR 31 May 2018) 641. 

217 See, inter alia, Aslakhanova et al v Russia, App No 2944/06, 8300/07, 50184/07 (ECtHR 18 

December 2012) para 123; Janowiec et al v Russia, App nos 55508/07 and 29520/09 (ECtHR 

21 October 2013) para 178. 

218 Pagotto and Chisari (n 79) 80. 

219 Abu Zubaydah v Lithuania, App no 46454/11 (31 March 2018) paras 610-40. 

220 Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) 

para 144; Sweeney (n 125) 380-1. 
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historical circumstances, insisting, for example, on the ‘importance to Romanian society of 

knowing the truth about the events of December 1989’, that led to the violent overthrow of 

the Ceausescu regime.221 However, the right was brought back to the procedural aspect of 

Article 2 ECHR,222 even though the judgment represents a turn in the jurisprudential 

orientation of the Court, which in previous rulings had confirmed the duty to conduct 

effective investigations to shed light on severe violations of human rights, without in any way 

referring to the right to truth.223 In El-Masri v. The Former Yugoslav Republic of Macedonia, 

the collectivity is no longer understood as ‘local’ (i.e. Romanian society in the previously 

mentioned case) but as a global civil society, which ‘had the right to know what had 

happened’.224 

The European Court, therefore, identified two aspects of the right: one individual-

processual, the other collective-public. The latter concerns the public interest in a fair trial, 

                                                           
221 Ibid para 191; El-Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 

12 December 2012), Joint Concurring Opinion Tulkens, Spielmann, Sicilianos and Keller 

para 10. Contra, El Masri v Former Yugoslav Republic of Macedonia, App No 39630/09 (ECtHR 

12 December 2012) Joint Concurring Opinion of Judges Casadevall and López Guerra; 

Vasiliauskas v Lithuania, App No 35343/05 (ECtHR) 20 October 2015) Dissenting Opinion 

Ziemele and others (20 October 2015) para 27: ‘the Court is not only dealing yet again with 

the rights of the applicant but also finds itself at the centre of a complex social process in a 

society seeking to establish the truth about the past and its painful events’. However, 

generally the investigation is limited to the facts of the case, and the analysis of the events is 

inevitably affected by the rules governing the trial dialectic. Naqvi (n 3) 245ff. 

222 Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) 

paras 144-5. 

223 Cyprus v Turkey, App No 25781/94 (ECtHR 10 May 2001); Varnava et al v Turkey, App 

Nos 16064/90, 16095/90, 16066/90, 16068/90, 16070/90, 16071/90, 16072/90, 16073/90 

(ECtHR 18 September 2009). 

224 Association “21 December 1989” et al v Romania, App No 33810/07+ (ECtHR 24 May 2011) 

para 191; Al Nashiri v Poland App No 28761/11 (ECtHR 24 July 2014) paras 495 and 191; 

but also Vedaschi (n 79) 185. On the other side, the Judges Casadevall and Lopez Guerra are 

critics on this topic: according to them, ‘it is the victim, and not the general public, who is 

entitled to this right’. See also Janowiec et al v Russia, App nos 55508/07 and 29520/09 (ECtHR 

21 October 2013) para 214. 
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in legitimate and proper state action and in learning about certain painful events in a country’s 

history. Nonetheless, recognising the collective dimension of the right to truth raises the 

problem of its concrete defence in court and its general actionability, which tends to be 

incompatible with the functioning of the European Court and Article 34 ECHR.225 This 

critical issue is particularly delicate, bearing in mind that, on the one hand, some national 

legal systems have identified a different legal basis for the right to truth, differentiating the 

protection granted to the victim from the position of society as a whole.226  

 

7. Judicial Truth. 

Judicial truth encompasses forensic truth, which relies on objective information collected 

during the investigations. It overlaps with the ‘individualized aspect’ of the right to truth as 

defined by Méndez,227 which consists of disclosing ‘all that can reliably be known about the 

circumstances of the crime, including the identity of the perpetrators and instigators’.228 

Uncovering the fate of victims represents a state’s duty that, inter alia, involves the 

accumulation of evidence,229 intending to furnish a high certainty that specific crimes took 

place and specific individuals were responsible. Judicial truth is confined by the limits set by 

evidence rules, embracing just what meets the ‘beyond reasonable doubt’ threshold. 

Therefore, the courtroom’s truth may overlook relevant information. 

Although there is no denying that witnesses’ narratives contribute to delineating judicial 

truth in criminal trials, their role is narrow and testimonies restricted to the charge of the 

accused.  

As observed in the present Chapter, structural truth may emerge in judicial processes, 

especially those related to the ‘unimaginable atrocities that deeply shock the conscience of 

                                                           
225 Pagotto and Chisari (n 79) 81. 

226 For instance, in ruling on the Ustica air disaster, the Italian case law has acknowledged the 

need for truth of the victims and their families and, on the other hand, the violation of 

constitutional principles protecting public interests; See also Tribunal of Palermo, section III 

(10 September 2011) no 4067/2011. 

227 Juan E Méndez and Francisco J Bariffi, ‘Truth, Right to, International Protection’ Max 

Planck Encyclopedia of Public International Law (2012) 1. 

228 Ibid. 

229 Ibid. 
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humanity’.230 In such cases, it is unavoidable to take notice of the general framework, namely 

the context underlying the events. Nevertheless, it is fundamentally true that background 

facts remain relatively uncontested during a legal proceeding.231 Otherwise, ‘the law […] will 

move onto an area of indeterminacy and political conflict’.232 

Verdicts represent an accessible and accurate record,233 which typically have a function of 

acknowledgement, in the sense that it publicly recognises the ‘injustice to which a person has 

been subjected’, granting the conditions leading to restoring victims’ dignity.234  

In transitional justice contexts, courts play an irreplaceable role, albeit the perpetrator’s 

punishment ‘would in no way redress the enormity of the crime in which he had been 

implicated’.235 Dealing with such situations ‘involves more than just a legal factor’236 but 

embraces moral, social, psychological, and political elements.237  

Nevertheless, trials on crimes that ‘stand outside the pale of what is comprehensible in 

human and moral terms’238 may represent a symbol enabling the community ritually to affirm 

its guiding principles’,239 covering a function of persuasion towards society. 

 

                                                           
230 Rome Statute, Preamble. 

231 Hayner, Unspeakable Truths. Transitional Justice and the Challenge of Truth Commissions (2nd 

Edition, Routledge 2011) 108. 

232 Koskenniemi (n 56) 32. 

233 The creation of a summary report of findings of cases allows the possibility ‘[t]o take 

advantage of this wealth of information, and to contribute to a broad public understanding 

of a conflict or a period of authoritarian rule’. Priscilla B Hayner, Unspeakable Truths. 

Transitional Justice and the Challenge of Truth Commissions (2nd Edition, Routledge 2011) 109. 
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235 Ibid 3. 

236 ‘Considering the Truth, Dealing with a Legacy of Gross Human Rights Violations’ (1998) 

16 Hum Rts Q 142, 159. 

236 Parlevliet (n 7) 174. 
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8. Conclusion. 

Although the structural methodological limitations, the contribution of the Court of San 

José, followed by the Strasbourg Court and the International Criminal Court, has been 

essential to the development of a right to truth. Attempting to find a more solid foundation, 

the said concept has evolved to embrace a wide range of situations, becoming ‘the epicentre 

of a genuine system of rights’.240  

Emerged in the context of gross human rights violations such as enforced disappearances, 

extraordinary executions and targeted killings, and primarily shaped by different legal 

interpretations, it has revealed the weakness of justice institutions which, rigorously 

respecting procedural rules concerning evidence, admissibility criteria, victims’ participation 

and fair trial, produce the so-called judicial truth.  

However, something other than law and legal truth is at stake when a society is called to 

judge the ‘radical evil’. The next Chapter will analyse the role of non-judicial mechanisms, 

namely truth commissions, and their efforts to achieve a different type of truth. 
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CHAPTER III 

 

TRUTH IN TRUTH COMMISSIONS 

 

It’s okay if they give us truth now, then the other things will follow.1 

 

SUMMARY: 1. Introduction. – 2. Seeking truth. – 3. Truth commissions. – 3.1. Mandating truth. 

3.2. Invoking the right to truth. – 4. Collecting truth. – 4.1. Statement taking. – 4.2. Public hearings. 

– 5. Admissible evidence. – 5.1. General guidelines. – 5.2. Naming names. – 6. Orders of truth. – 6.1. 

Forensic truth. – 6.2. Personal or narrative truth. – 6.3 Social or ‘dialogue’ truth. – 6.4. Healing and 

restorative truth. – 7. A complementary truth. – 8. Dynamics of truth. – 9. The morality of truth. – 

10. Conclusion. 

 

1. Introduction. 

Chapter III objective is to capture the truth revealed by truth commissions, shedding light 

on its peculiarities and features. Specifically, it will be outlined how the mandate, 

methodology, as well as commissioners and data availability impact the final report and, 

ultimately, the narrative emerging from the commissions’ work. We will examine the main 

characteristics of these non-judicial bodies, the standard of evidence and the modalities to 

document the truth. In considering truth commissions’ interaction with victims, perpetrators 

and society as a whole, our attention will be channelled to study the categorisation of truth 

elaborated by the South African Commission.2 Finally, an attempt to identify the 

dissimilarities between judicial and non-judicial truth will be followed by a reflection on the 

unique contribution of truth commissions in unveiling the truth. 

 

                                                           
1 Wife of disappeared man, Nepal. Eduardo González and Howard Varney (eds), ‘Truth 

Seeking: Elements of Creating an Effective Truth Commission 

<www.ictj.org/sites/default/files/ICTJ-Book-Truth-Seeking-2013-English.pdf> (2013) 

accessed 15 December 2021, 14. 

2 As will be explained in the paragraph ‘Orders of Truth’, the South African Truth 

Commission identified different types of truth: forensic, personal or narrative, social or 

‘dialogue’, as well as healing and restorative. 



 

79 
 

2. Seeking truth. 

In order to come to terms with the past, a society must discover the truth about what 

happened,3 albeit the desire to unveil the occurrence of heinous events may be conflicting, 

remaining poised between the human longing for knowledge and the adverse desire to forget. 

The benefits of unconcealing tremendous episodes have been evoked on multiple occasions. 

Truth has been attributed a healing function, representing the first step to overcoming 

national divisions. In South Africa, for example, there was a widely accepted position that 

‘the more truth, the more we talk about the past, then the more reconciliation’.4 A study 

conducted by the Harvard Humanitarian Initiative in the Central African Republic, where a 

process to establish a truth commission has followed the 2019 Agreement,5 showed that the 

majority of respondents perceived knowing the truth about the events as a positive 

contribution to peace (70%), justice (61%) as well as reconciliation among Central Africans 

(56%).6  

Generally, part of the community demands the whole truth, whilst others prefer the 

option of silence and forgetting. Lack of desire to establish what happened could be caused 

by the fear of adverse consequences and resurfacing of violence, the absence of political will 

                                                           
3 Robert I Rotberg, Dennis Thompson (eds), Truth V. Justice: The Morality of Truth Commissions 

(OUP 2000) 3. 

4 Contrary, in Mozambique, the shared position was ‘the less we dwell on the past, the more 

likely reconciliation will be’. Priscilla B Hayner, Unspeakable Truths: Transitional Justice and the 

Challenge of Truth Commissions (2nd Edition, Routledge 2011) 197. 

5 UNSC, ‘Political Agreement for Peace and Reconciliation in the Central African Republic’ 

(February 2019) UN Doc S/2019/145. For a complete account see also Rim El Gantri and 

Arnaud Yaliki, ‘A Drop of Water on a Hot Stone: Justice for Victims in the Central African 

Republic’ (ICTJ 2021) <www.ictj.org/sites/default/files/ICTJ_Report_CAR_EN.pdf> 

accessed 15 December 2021, 1, 8, 9. 

6 P Vinck, M Balthazard, AS Magbe, PN Pham. ‘Sondages Paix, Justice et Sécurité, Rapport 

6’ (Harvard Humanitarian Initiative, United Nations Development Programme 2021) 19. In 

October 2021, the Central African Truth, Justice, Reparation and Reconciliation 

Commission was not yet fully functional because of ‘human, financial, material, logistical and 

financial constraints’. Ambassadorial-Level Meeting of the Central African Republic (CAR) 

Configuration of the Peacebuilding Commission, ‘Chair’s Summary: Update on the Electoral, 

Political and Rule of Law Situation in CAR’ (28 October 2021) paras 2, 4, 6. 
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and independent civil society, and the prioritisation of survival and rebuilding. Furthermore, 

‘some societies have alternative mechanisms […] to turn to, which make national, official 

truth-seeking unnecessary or undesirable, or a culture that eschews confronting conflict 

directly’.7  

In any case, international law obliges states to investigate gross human rights violations. 

Truth commissions represent a valuable tool to fulfil such obligation:8 it is up to each country 

to decide the modalities of truth disclosure, according to ‘national idiosyncrasies and needs’.9 

 

3. Truth commissions. 

Truth commissions are ‘nonjudicial, independent panels of inquiry typically set up to 

establish the facts and context of serious violations of human rights or of international 

                                                           
7 Hayner (n 4) 196. 

8 They are not the only body which contributes to its fulfilment and they do not exhaust such 

obligations, not jeopardising, for instance, a judicial investigation. In this regard, the Inter-

American Court of Human Rights affirmed that the truth reported by the Chilean 

commission was ‘no substitute for the duty of the State to reach the truth through judicial 

proceedings. In this sense, Articles 1(1), 8 and 25 of the Convention protect truth as a whole, 

and hence, the Chilean State must carry out a judicial investigation […], attribute 

responsibilities, and punish all those who turn out to be participants’. Almonacid-Arellano v 

Chile (Preliminary Objections, Merits, Reparations and Costs, Judgment) Inter-Am Ct HR 

(ser C) No 154 (26 September 2006) para 150. 

9 Juan E Méndez and Javier Mariezcurrena, ‘Unspeakable Truths’ (2003) 25 Hum Rts Q 237, 

243. Such right does not necessarily require the establishment of a truth commission. Szoke-

Burke, ‘Searching for the Right to Truth: The Impact of International Law on National 

Transitional Justice Policies (2015) 33 Berkeley J Int Law 526, 558. 
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humanitarian law’.10 Whilst not their totality has been established to fulfil the right to truth,11 

all of them have the objective of inquiring and uncovering the truth about past events.12 

According to the 2011 definition elaborated by Priscilla Hayner, a truth commission is 

focused on past, rather than ongoing, events; it investigates a pattern of events that took 

place over a period of time; it engages directly and broadly with the affected population, 

gathering information on their experiences; it is a temporary body, officially authorised or 

legitimised by the state under investigation,13 intending to conclude with a final report.14 

                                                           
10 International Center for Transitional Justice, ‘Truth Commissions’ (ICTJ 2008) available 

at <www.ictj.org/sites/default/files/ICTJ-Global-Truth-Commissions-2008-English.pdf> 

accessed 15 December 2021, 1. 

11 For instance, the basic documents and the final reports of the South African commission 

do not refer to the right to the truth. See South Africa Promotion of National Unity and 

Reconciliation Act (1995) para 3; Timor-Leste, Commission for the Reception, Truth, and 

Reconciliation (Commissão de Acolhimento, Verdade e Reconciliacão de Timor-Leste), 

Chega! (31 October 2005) part 2, 2. 

12 For instance, the Commission of Truth and Friendship established by Indonesia and 

Timor-Leste had, inter alia, the goal ‘[t]o establish the conclusive truth in regard to the events 

prior to and immediately after the popular consultation in 1999, with a view to further 

promoting reconciliation and friendship, and ensuring the non-recurrence of similar events’. 

Terms of Reference for the Commission of Truth and Friendship Established by the 

Republic of Indonesia and the Democratic Republic of Timor-Leste (10 March 2005). 

13 Hayner (n 4) 11-2; Stephan Parmentier, ‘Transitional Justice’, in William A Schabas (ed), 

The Cambridge Companion to International Criminal Law (CUP 2016) 59. Conversely, bodies 

created by the United Nations, such as international commissions of inquiry, war crimes 

commissions or commissions of experts are established to collect evidence available for 

possible international prosecutions, but they are not authorised by the state under review, 

nor are they aimed at conducting a study on the overall patterns of the violence. Hayner (n 

4) 16. See also Robert Cryer, ‘International Criminal Law’ in Malcolm D Evans (ed), 

International Law (OUP 2018) 767. 

14 Hayner (n 4) 11-2. ‘A truth commission is an ad hoc, autonomous, and victim-centered 

commission of inquiry set up in and authorized by a state for the primary purposes of (1) 

investigating and reporting on the principal causes and consequences of broad and relatively 

recent patterns of severe violence or repression that occurred in the state during determinate 
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Through their findings and recommendations, these non-judicial mechanisms contribute to 

reparation programs and strengthen individual accountability; they empower victims by 

acknowledging their immense dignity as well as assist divided societies in overcoming a 

culture of distrust and silence by reducing the conflict over the past,15 contributing to the 

long-term social process of reconciliation.16 Furthermore, they help identify institutional 

reforms to prevent the recurrence of past abuses,17 encouraging change in the behaviour of 

groups and institutions.18 

 

3.1. Mandating truth. 

Any commitment to create a truth commission or define its terms and composition 

‘should be based upon broad public consultations in which the views of victims and survivors 

                                                           
periods of abusive rule or conflict, and (2) making recommendations for their redress and 

future prevention’. Mark freeman, Truth Commissions and Procedural Fairness (CUP 2009) 18. 

15 Onur Bakiner, Truth Commissions: Memory, Power and Legitimacy (Penn Press 2016) 63. For 

instance, Bosnians have been discussing the possibility of a truth commission in order to 

establish one agreed-upon and well-documented historical account, since there are three 

contradictory versions of official truth in Bosnia about what really happened in the war, each 

version being taught in different schools to different communities (Muslim, Croat, or Serb). 

Hayner (n 4) 20-2, 189. 

16 Some facts are fundamental enough that broad acceptance of their truth is necessary before 

genuine reconciliation can occur. Hayner (n 4) 189. 

17 Ibid 20. Truth commissions encourage national reconciliation processes. Indeed, an official 

accounting and conclusion about the facts can allow opposing parties to debate and govern 

together without latent conflicts and bitterness over past lies. If basic points of fact continue 

to be a source of conflict and bitterness, political relationships may be strained. On an 

individual level, knowing the truth will not necessarily lead to a victim’s reconciliation with 

the perpetrators. Hayner (n 4) 23, 189. Cf Priscilla Hayner, ‘Past Truths, Present Dangers: 

The Role of Official Truth Seeking in Conflict Resolution and Prevention’, in Daniel 

Druckman and Paul C Stern (eds), International Conflict Resolution After the Cold War (NAP 

2000). 

18 Cf Priscilla Hayner, ‘Past Truths, Present Dangers: The Role of Official Truth Seeking in 

Conflict Resolution and Prevention’ (n 17). 



 

83 
 

especially are sought’.19 In fact, each decision is unique and nationally rooted, reflecting a 

process of state ownership.20 Truth commissions are typically established by executive 

decree, legislation, or a negotiated peace accord.21 

The mandate upon which these bodies are based sets the timeline, defines the priorities, 

subject matter, geographic scope of the inquiry, goals and powers.22 In other words, it 

designates the type of truth that will be conclusively reported.23 Whilst the terms of reference 

                                                           
19 UNCHR, Sixty-first Session 14 March–22 April 2005, ‘Report of Diane Orentlicher, 

Independent Expert to Update the Set of Principles to Combat Impunity – Updated Set of 

Principles for the Protection and Promotion of Human Rights through Action to Combat 

Impunity’ (8 February 2005) UN Doc E/CN.4/2005/102/Add.1, Principle 6. 

20 Given the wide diversity in options that might be included in a commission’s mandate, it 

is not recommendable to opt for one standard model. Hayner, Unspeakable Truths: Transitional 

Justice and the Challenge of Truth Commissions (n 4) 210-1. Detailed analysis of methodological 

and operational challenges can also be found in Joanna R Quinn and Mark Freeman, ‘Lessons 

Learned: Practical Lessons Gleaned from Inside the Truth Commissions of Guatemala and 

South Africa’, Hum Rights Q 25 (2003) 1117-49. See also Freeman, Truth Commissions and 

Procedural Fairness (n 14). 

21 The truth commissions in several other countries were also agreed, in general terms, in a 

national peace accord, but their precise provisions were then spelt out in national legislation. 

For instance, the Comisión Para El Esclarecimiento de la Verdad, la Convivencia y la No Repetición 

(‘Commission for the Clarification of the Truth, Coexistence and Non-Repetition’) [free 

translation] was envisaged in the ‘Final Agreement to End the Armed Conflict and Build a 

Stable and Lasting Peace’. Acuerdo Final Para La Terminación del Conflicto y la Construcción de una 

Paz Estable y Duradera (24 August 2016) 5.1.1.1. See also the ‘Case Study on Colombia’. 

22 A mandate can specify that a commission has the power to search property and seize 

relevant evidence, which has a relevant impact on findings. Freeman, Truth Commissions and 

Procedural Fairness (n 14) 205-6. See also Eduardo González, ‘Drafting a Truth Commission 

Mandate: A Practical Tool’ (ICTJ 2013) <www.ictj.org/sites/default/files/ICTJ-Report-

DraftingMandate-Truth-Commission-2013_0.pdf> accessed 15 December 2021. 

23 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 75. 

For instance, the South African Commission mandate imposed limitations on the report, 

focusing on a narrow range of severe human rights breaches that occurred within a relatively 

short period. Charles Villa-Vicencio and Wilhelm Verwoerd, ‘Constructing a Report: Writing 
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could list expressly what abuses they were to document and investigate,24 many provide only 

general guidance about the acts or violations to be scrutinised.25 Indeed, critical 

methodological questions cannot be answered by turning to any standardised procedure, 

                                                           
Up the “Truth”’, in Robert I Rotberg, Dennis Thompson (eds), Truth V. Justice: The Morality 

of Truth Commissions (CUP 2000) 288-9. Moreover, whilst earlier truth commissions did not 

adopt a gender-based approach to the truth, there is no denying that specific attention has 

recently been dedicated to the topic. For instance, the Gambian Truth Commission dedicated 

Volume 10 to ‘Sexual and Gender-Based Violence, including rape and castration’. Truth, 

Reconciliation and Reparations Commission, ‘Statement by the Chair, Dr. Lamin J. Sise, on 

the Submission of the Commission’s Final Report to the H. E Adama Barrow, President of 

the Republic of the Gambia’ (TRRC Press Briefing, 25 November 2021). Cf Amrita Kapur 

and Kelli Muddell, ‘When No One Calls It Rape: Addressing Sexual Violence Against Men 

and Boys in Transitional Contexts’ (ICTJ 2016). 

24 Clear and specific guidelines tend to exclude a great portion of the truth from the report. 

For example, the Uruguayan commission missed the majority of the human rights violations, 

namely illegal detention and torture, which took had taken place during the military regime 

because of a limited mandate. Chapman and Ball, ‘The Truth of Truth Commissions: 

Comparative Lessons from Haiti, South Africa, and Guatemala’ (2001) 23 Hum Rts Q 1, 13. 

25 A more flexible mandate may permit to depict a more precise delineation of truth. For 

instance, the crafter of the terms of reference in El Salvador let the mandate fairly open, 

indicating only that the commission should report on ‘serious acts of violence […] El 

Salvador, Commission on the Truth for El Salvador (Comisión de la Verdad Para El 

Salvador), From Madness to Hope: The 12-Year War in El Salvador: Report of the Commission on the 

Truth for El Salvador (15 March 1993) 18. As a consequence, the commission decided to take 

the testimony from thousands of victims, summarise the overall patterns of violence, and 

report on some thirty cases in depth with the intention to select the most representative of 

typical victims, perpetrators, and types of abuse over the twelve years of civil war. Hayner, 

Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 75. The more 

information is collected and the more points of view about what happened are included, the 

more likely it is that establishing what happened is not as clear-cut as many people perceive 

their history to be. Michelle Parlevliet, ‘Considering the Truth, Dealing with a Legacy of 

Gross Human Rights Violations’ (1998) 16 Hum Rts Q 141, 148-9. 
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even though a series of basic guidelines exist.26 The mandate should be sufficiently broad and 

flexible to allow inquiry into all typologies of rights abuses, leaving the commission the 

decision of what specific cases or practices to investigate and narrate.27 

The leadership and personal priorities determine the interpretation of truth, picking out 

facts ‘of a chaos of sheer happenings [… and fitting them] into a story’.28 The appointment 

process of commissioners is crucial, as they will dictate the policies, methods of investigation, 

and content of the final report.29 

Commissioners may be designated by the executive alone or the legislative branch alone. 

Nevertheless, they could also act jointly.30 Furthermore, international authorities may play a 

key role in their nomination, as happened in El Salvador and Sierra Leone.31 Although 

                                                           
26 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 5. 

For instance, procedural fairness should be meticulously respected by all persons involved in 

a commission, including those giving statements and those who may be found responsible 

for violations. Eduardo González and Howard Varney (eds) ‘Truth Seeking: Elements of 

Creating an Effective Truth Commission <www.ictj.org/sites/default/files/ICTJ-Book-

Truth-Seeking-2013-English.pdf> (2013) accessed 15 December 2021, 12. 

27 Given human and factual constraints, it is impossible for any short-term commission to 

fully detail the extent and effect of widespread abuses over many years or, for most, to 

investigate every single case brought to it. Most truth commissions cannot hope to document 

or investigate everything that might fall within their mandate; for an in-depth investigation, 

they must choose the so-called ‘window cases’, those more representative and significant. 

Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 76, 

152, 216, 243. See also Chapman and Ball (n 24) 22. In South Africa, most victims of human 

rights violations during the apartheid era were excluded from testifying by the TRC’s narrow 

mandate and short life span. Therefore, only a limited amount of the truth could be 

uncovered. South Africa, Truth and Reconciliation Commission, Truth and Reconciliation 

Commission of South Africa Report (29 October 1998) vol 1, 111. 

28 Hannah Arendt, ‘Truth and Politics’ (1967) The New Yorker 52. 

29 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 212. 

30 Freeman, Truth Commissions and Procedural Fairness (n 14) 28. 

31 Ibid. 
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presidents have made unilateral choices to appoint them in the past,32 it is highly preferable 

to opt for a more sophisticated selection process accompanied by broad and transparent 

consultations in order to strengthen the commission’s legitimacy.33 For instance, in South 

Africa, hundreds of applicants were publicly interviewed by an independent selection panel 

gathering civil society’s representatives, who shortlisted the candidates, leaving President 

Nelson Mandela the final appointment.34 

In addition to evaluating candidate commissioners’ moral authority and integrity, those 

making the selection should also take into account specific areas of expertise that may be 

helpful and ensure fair representation of various views, backgrounds and gender.35 Curiously, 

the President of Sri Lanka created three commissions on the same date with different 

geographical scopes but identical mandates;36 each worked independently and, as predicable, 

implemented its provisions moderately differently.37 

                                                           
32 Initially, this was the case of Liberia. However, such a procedure incremented criticism and 

a broad selection panel was created. Hayner, Unspeakable Truths: Transitional Justice and the 

Challenge of Truth Commissions (n 4) 212-3. 

33 Ibid 212; Freeman, Truth Commissions and Procedural Fairness (n 14) 29. 

34 Ibid. 

35 Most truth commissions are predominantly national, in both commission members and 

staff. Several commissions have crafted a ‘mixed’ model of national and international staff 

and commissioners. Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth 

Commissions (n 4) 213-5 and at endnote 11 (‘When, How, and Who: Basic Questions of 

Methodology and Operations’). Staff is influenced by life experiences, especially concerning 

conflict, training, current role and status. Chapman and Ball (n 24) 17. 

36 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 77. 

37 For example, although the terms of reference required the investigation of disappearances, 

one of the three commissions also included victims killed in its list of the disappeared 

(interpreted as ‘disappeared from the world’). One of the commissions was inclined towards 

identifying perpetrators and recommending prosecution; another channelled its work more 

on the financial loss to each family on reparation needs; the third adopted a more academic 

approach for reconciliation the psychology of national healing. Furthermore, only one of 

those three investigative bodies chose to hold public hearings. Hayner, Unspeakable Truths: 

Transitional Justice and the Challenge of Truth Commissions (n 4) 77. 
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The final publication should interpret the truths required to fulfil the terms of reference, 

and it should be written with rigour and quality to withstand harsh criticism.38 It gathers 

together and evaluates the fragmented accounts of gross human rights violations, turning 

them into narratives with a particular storyline:39 the ‘sense or meaning of an event […] 

cannot simply be unveiled […] but must be created anew by use of a narrative’.40 Accuracy 

is a central objective, in tension with practical constraints such as time pressure, limited 

human and financial resources, excessive caseload, and security concerns.41 

The report represents a further starting point for its dissemination and inclusion in 

collective memory,42 which presupposes a ‘socially accepted understanding of the meaning 

of the past’.43 At the very end, the findings of a truth commission have the function to 

confront people and society with their truth.44 Such account of events is then left to 

                                                           
38 Chapman and Ball (n 24) 30. 

39 Susanne Buckley-Zistel, ‘The Global Textual Legacies of Truth Commissions: Narratives 

on Sexual Violence in the Reports of Sierra Leone, Liberia, Kenya and Beyond, in Jeremy 

Sarkin (ed), The Global Impact and Legacy of Truth Commissions (Intersentia Ltd 2019) 100. See 

Ruti G Teitel, Transitional Justice (OUP 2002) also 82; Bakiner (n 15) 62. 

40 Susanne Buckley-Zistel, ‘Narrative Truths: On the Construction of the Past in Truth 

Commissions’, in Susanne Buckley-Zistel, Teresa Koloma Beck, Christian Braun and 

Friederike Mieth, Transitional Justice Theories (Routledge 2014) 147. 

41 Freeman, Truth Commissions and Procedural Fairness (n 14) 152-3, 279; Chapman and Ball (n 

24) 14-5. 

42 Carlos Martín Beristain, ‘Truth, Justice, and Reparation: Democracy and Human Rights in 

Latin America’, in Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: Percorsi di Giustizia 

nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 176. 

43 James Gibson, ‘Does the Truth lead to Reconciliation?’ (2004) 48 Am J Pol Sci 201, 215. 

44 Angelika Schlunck, ‘Truth and Reconciliation Commissions’ (1998) 4 Ilsa J Int’l & Comp 

L 417, 418. It must be considerend that there is resistance to making society face the narrative 

of the final report. For instance, in South Africa, [b]oth former president F.W. Klerk and Mr 

Mandela’s African National Congress (ANC) tried to obstruct the final report. Mr Mandela 

had to insist on its publication’. ‘The Agony of Silence: Truth Commissions’ (15 May 2021) 

EIU 57. 
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agreement and disagreement but represents a parameter within which the discussion on the 

past will continue45 and possibly change a country’s ability to talk about it. 

 

3.2. Invoking the right to truth. 

The right to truth has been cited in key documents and several final reports. The 1994 

Guatemalan peace treaties recognised that ‘the people of Guatemala have a right to know 

the whole truth’ regarding past human rights violations; transparency over those facts ‘will 

help avoid a repetition of these sad and painful events and strengthen the process of 

democratization […]’.46 The El Salvadorian truth commission was tasked with ‘investigating 

serious acts of violence that have occurred since 1980 and whose impact on society urgently 

demands that the public should know the truth’,47 expressing the right implicitly. 

Furthermore, the 2011 Peruvian Supreme Decree required the complete clarification of ‘the 

painful process of violence experienced by the country in the last two decades […]’, which 

‘should not remain forgotten’, adding that ‘the State should guarantee the right of society to 

the truth’.48 Additionally, the commission’s 8.000-page final report, released in August 2003, 

echoes a public right to truth: ‘[…] pero es la verdad y tenemos la obligación de hacerla 

                                                           
45 ‘Considering the Truth, Dealing with a Legacy of Gross Human Rights Violations’ (1998) 

16 Hum Rts Q 142, 159. ‘A truth commission […] can […] winnow out the solid core of 

facts upon which society's arguments with itself should be conducted. But it cannot bring 

these arguments to a conclusion’. Michael Ignatieff, ‘Articles of Faith’ (1996) 25 Index on 

Censorship 110, 113. 

46 ‘Agreement on the Establishment of the Commission to Clarify Past Human Rights 

Violations and Acts of Violence that have Caused the Guatemalan Population to Suffer’ (23 

June 1994), Preamble. 

47 El Salvador, ‘Mexico Peace Agreements – Provisions Creating the Commission on Truth’ 

(27 April 1991) Art 2. 

48 Peru, Supreme Decree, No 065-2001-PCM (4 June 2001), preamble: ‘[...] Que, el doloroso 

proceso de violencia vivido por el país en las dos últimas décadas debe ser esclarecido 

plenamente, no debe quedar en el olvido y que el Estado debe garantizar el derecho de la sociedad 

a la verdad [...]’. 
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conocer’.49 In Brazil, the ultimate goal of the truth commission was to honour ‘the right to 

memory and historical truth’; in Sierra Leone, the final report expressly guarantees the 

‘inalienable right to the truth’.50 Such examples emphasise an inherent link between truth 

commissions and the public dimension with the right to truth, consistent with the reading of 

transitional justice that seeks to advance democracy as part of the process.51  

However, it must be underlined that specific commissions’ mandates also focus on the 

private subjective dimension of the right to truth. Exemplary, Article 2 of Tunisia’s ‘Organic 

Law on Establishing and Organizing Transitional Justice’ states that ‘revealing the truth 

about the violations is a right guaranteed by law to every citizen taking into consideration the 

respect of victims’ interests and dignity and the protection of private information’.52 

 

4. Collecting truth. 

The information management system used by a truth commission to collect, organise, and 

evaluate the vast amount of information available is an essential element that influences the 

type of truth that will ultimately be reported.53 Truth commissions have generally lamented 

a lack of ‘hard’ evidence about the gross human rights violations under inquiry since records 

are generally destroyed or falsified in the transitional period, and those that remain are likely 

to be unreliable or incomplete.54 

                                                           
49 ‘[B]ut it is the truth and we have obligation to make it known’. Peru, Truth and 

Reconciliation Commission (Comisión de la Verdad y Reconciliación), Truth and Reconciliation 

Commission Final Report (28 August 2003) vol 1, introduction at 28 [free translation]. 

50 Sierra Leone Truth and Reconciliation Commission, Final Report (5 October 2004) vol 1, 

79. 

51 Melanie Klinkner and Howard Davis, The Right to the Truth in International Law: Victims’ 

Rights in Human Rights and International Criminal Law (Routledge 2020) 161. 

52 Tunisia: Organic Law No 2013-53 Establishing and Organising Transitional Justice (24 

December 2013). See also ‘Case Study on Tunisia’. 

53 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 80. 

54 Jens Boel, Perrine Canavaggio and Antonio González Quintana (eds), Archives and Human 

Rights (Routledge 2021), especially 27-53. See also Freeman, Truth Commissions and Procedural 

Fairness (n 14) 159; Chapman and Ball (n 24) 5. In Argentina and Chile, the armed forces 

kept a distance from the commissions, and most requests for information about specific 

cases were either ignored or turned down with a claim that no information was available. 
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Documenting truth is a process that comprises the careful research, consideration and 

analysis of documents such as police, court and morgue records, trial transcripts, crime scene 

artefacts, X-rays, dental photographs, written statements, case files, reports of several 

organisations,55 and governments.56 

                                                           
Argentina, National Commission on the Disappearance of Persons (Comisión Nacional 

sobre la Desaparición de Personas), Nunca Más (20 September 1984), 252-4. The response 

from the military to the Chilean commission’s requests for information was often that the 

material sought had been burned or destroyed as soon as its destruction became legal. 

Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 227. 

See also South Africa, Truth and Reconciliation Commission, Truth and Reconciliation 

Commission of South Africa Report (29 October 1998) ch 8, sec 104, 236. 

55 As happened in Argentina, Chile, Haiti, El Salvador, South Africa, Guatemala, Peru and 

Timor-Leste, reliance is placed on the reports of human rights NGOs. Hayner, Unspeakable 

Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 224. See also International 

Center for Transitional Justice, ‘Truth Commissions and NGOs: The Essential Relationship 

– The “Frati Guidelines” for NGOs Engaging With Truth Commissions’ (ICTJ 2004) 

<www.ictj.org/sites/default/files/ICTJ-Global-TRC-Guidelines-2004-English.pdf> 

accessed 15 December 2021, 28-30; Eduardo González and Howard Varney, ‘Truth Seeking: 

Elements of Creating an Effective Truth Commission’ (ICTJ 2013) 

<https://www.ictj.org/sites/default/files/ICTJ-Book-Truth-Seeking-2013-English.pdf> 

accessed 15 December 2021, 52. Louis Bickford, Patricia Karam, Hassan Mneimneh and 

Patrick Pierce, ‘Documenting Truth’ (ICTJ 2009) 

<https://ictj.org/sites/default/files/ICTJ-DAG-Global-Documenting-Truth-2009-

English.pdf> accessed 15 December 2021, 3-6. 

56 Foreign government documentation represents a relevant source of information. The 

United States has collected extensive data on worldwide human rights since President Jimmy 

Carter mandated the U.S. Department of State to publish an annual country-by-country 

report on human rights conditions. Furthermore, the U.S. Freedom of Information Act 

(FOIA) allows private individuals to request the declassification of information. For instance, 

the Guatemalan Commission requested the declassification of the files of the U.S. 

government, and, thanks to the National Security Archive, a database outlining the structure 

and personnel of the armed forces in Guatemala was built. See also the ‘Guatemala Project’ 

<https://nsarchive.gwu.edu/about-guatemala-project> accessed 15 December 2021. 
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4.1. Statement taking. 

The principal source of information is obtained through the statement-taking process,57 

which consists of ‘private meetings and interviews conducted primarily by commission staff 

with persons wishing to make formal assertions to the commission’,58 falling within the scope 

of the mandate.59 Most commissions receive thousands of individual statements from direct 

victims,60 persons on their behalf, witnesses, and, less frequently, perpetrators.61 The mandate 

is best fulfilled if the maximum number of potential deponents is involved.62 Additionally, a 

commission may allow submitting declarations in writing, mailed, electronically posted or 

presented as personal letters.63 Albeit no interview style can guarantee a statement’s empirical 

veracity,64 the process symbolises a form of moral acknowledgement because the deponent’s 

story is listened to and recorded for posterity.65 

 

                                                           
57 Freeman, Truth Commissions and Procedural Fairness (n 14) 159-60, 278. 

58 Ibid 159. 

59 Ibid 175. 

60 For example, truth commissions in Argentina, Haiti, South Africa, Peru, Ghana, and 

Timor-Leste received approximately 7.000, 5.500, 23.000, 17.000, 4.000, and 7.900 individual 

statements, respectively.  

61 Freeman, Truth Commissions and Procedural Fairness (n 14) 160-1. For instance, the Truth and 

Reconciliation Commission of Sierra Leone received a total of 7.706 statements, about 10 

per cent of them from perpetrators. Hayner, Unspeakable Truths: Transitional Justice and the 

Challenge of Truth Commissions (n 4) 59. 

62 For this reason, statements may be taken at a single, accessible, neutral and safe centre. 

However, statements may be submitted in secret and undisclosed locations in exceptional 

circumstances, as happened in El Salvador. Additionally, recent truth commissions mandates 

permit the gathering of information from confidential or anonymous statements. Freeman, 

Truth Commissions and Procedural Fairness (n 14) 168, 170-1, 182. 

63 Ibid160. 

64 Ibid 177-8. 

65 Ibid 176. 
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4.2. Public hearings. 

Public hearings provide a privileged forum for victims and represent a modality of 

acknowledgement and moral restoration for past suffering,66 which significantly enhance the 

transparency of a truth commission’s work.67 What belonged to a person’s private sphere is 

shared amongst the broader population.68 Relevant information can emerge during the 

process, even though it is not a primary tool for searching out the ‘forensic truth’ but for 

publicising it,69 since those selected to testify have generally already recounted their story to 

the commission during the statement-taking phase.70  

By bringing the victims’ voices straight to the public, a commission can empower them, 

fostering public understanding, reducing the likelihood of continued denial of the truth by 

large sectors of society, and treating survivors with dignity rather than contempt.  

                                                           
66 Indeed, it must be stated that the opportunity to give public testimony may be 

psychologically empowering, whereas for others, it may be debilitating. The Maryland 

Lynching Truth and Reconciliation Commission (MLTRC), established by House Bill 307 

with the aim to ‘research cases of racially motivated lynchings’, ‘hold public meetings’ and 

‘regional hearings’, has recently held the first public hearing in Cumberland, Allegany County, 

Maryland, on 2 October 2021. Governor Lawrence J Hogan Jr, House Bill 307, ch 41; 

Virginie Ladisch, ‘Opening Space for Healing and Change: Maryland Commission on 

Lynching Holds First Public Hearing’ (ICTJ 2021) <www.ictj.org/news/opening-space-

healing-and-change-maryland-commission-lynching-holds-first-public-hearing> accessed 15 

December 2021. In 2021, the Colombian Truth Commission held private and public hearings 

where ex-combatants formally acknowledged responsibility for past crimes. Mária Margarita 

Rivera Escolar, ‘Story of Change: Ex-Combatants in Colombia Acknowledge their crimes 

(17 August 2021) <www.ictj.org/news/story-change-ex-combatants-

colombia%C2%A0acknowledge-their-crimes%C2%A0> accessed 15 December 2021. 

67 Freeman, Truth Commissions and Procedural Fairness (n 14) 223.  

68 Michelle Parlevliet (n 25) 143. 

69 Ibid 225. 

70 Ibid. Mentioning the South African Commission, Ricœur affirms that public hearings 

permitted the joint exercise of the work of memory and mourning, which, in turn, need the 

dynamisation of narratives, requiring the point of view of the other. Paul Ricœur, Memory, 

History, Forgetting (Kathleen Blamey and David Pellauer trs, The University of Chicago Press 

2006) 483-4. 
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5. Admissible evidence. 

A commission should establish crystalline internal guidelines about its evidentiary 

standards and clearly articulate them in its report.71 The picture painted by thousands of 

victims speaks for itself, laying out undeniable patterns. However, a precise methodology is 

needed to reach specific cases’ conclusions.72 

 

5.1. General guidelines. 

The Salvadoran commission identified three degrees of certainty for each of its findings:  

 

‘1. Overwhelming evidence – conclusive or highly convincing evidence to 

support the Commission’s finding;  

2. Substantial evidence – very solid evidence to support the Commission’s 

finding;  

3. Sufficient evidence – more evidence to support the Commission’s finding 

than contradict it.’73  

 

It required more than one credible and independent source before making a finding, 

including at least one primary source.74 This two-source policy excluded critical information 

from the report. For instance, according to a single source, the country’s death squads were 

controlled and financed by the Salvadoran right-wing civilian elite members. The commission 

listed names of civilians implicated, but it deleted the information before the report went to 

press because of the impossibility to confirm it with further data.75 

It is clear that a lower burden of proof than that necessary for the conventional criminal 

justice system, namely ‘beyond reasonable doubt’,76 is required by truth commissions, which 

                                                           
71 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 222. 

72 Ibid. 

73 El Salvador, Commission on the Truth for El Salvador (Comisión de la Verdad Para El 

Salvador), From Madness to Hope: The 12-Year War in El Salvador: Report of the Commission on the 

Truth for El Salvador (15 March 1993) 24. 

74 Ibid 24. 

75 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 222. 

76 In a trial, certain minimal requirements are almost universally accepted: the accused must 

be informed in advance of the charges, and must be given adequate time and opportunity to 
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generally rely upon the ‘balance of probabilities’ standard (i.e. ‘preponderance of evidence’, 

‘sufficient evidence’)77 employed in El Salvador. Indeed, it must be considered that these 

non-judicial bodies operate in challenging working circumstances, which make the search for 

evidence particularly difficult.78 

 

5.2. Naming names. 

 Knowing the identity of perpetrators is one objective element of the right to truth,79 and 

several commissions have conducted investigations to reach this purpose;80 some avoided 

                                                           
defend him or herself, including the right to counsel and the right to call and confront 

witnesses. However, the requirements of due process partly depend on the severity of the 

related punishment. The consequences of being named by a commission are far less severe 

than the consequences of being found guilty in court. Concerning the commission’s chosen 

procedures, in El Salvador they were based on ‘the Salvadoran reality that the witnesses are 

not safe from reprisals and do not perceive themselves to be safe. Given this reality, the only 

way the Commission could arrive at the truth was to deny these usual procedural safeguards’. 

Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 141. 

See also Rotberg and Thompson (n 3) 16. 

77 The commissions in Guatemala, Liberia, Sierra Leone, South Africa, and Timor-Leste 

followed this evidentiary criterion. 

78 The South African commission dedicated a whole chapter of its report to outlining the 

problem of destroyed files. In its investigations, it found that the destruction of documents 

was undertaken ‘on a massive scale’ in the 1990s and that some departments were still 

destroying records as late as 1996, some two and one-half years after the first democratic 

elections and a year into the truth commission’s tenure. Hayner, Unspeakable Truths: 

Transitional Justice and the Challenge of Truth Commissions (n 4) 227. 

79 UNCHR, ‘Study on the right to the truth. Report of the United Nations High 

Commissioner for Human Rights’ (8 February 2006) UN Doc E/CN.4/2006/91, 38-9. 

80 For instance, the South African Truth and Reconciliation Commission was mandated to 

inquire into ‘the identity of all persons, authorities, institutions and organizations’ involved 

in gross human rights violations, and to ‘prepare a comprehensive report which sets out its 

activities and findings’. South Africa, Promotion of National Unity and Reconciliation Act, 

Act no 34 of 1995. The names of perpetrators were regularly broadcasted in public hearings. 

However, after a ruling upheld by the South African Appeals Court, the commission had to 
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naming offenders for evident security reasons,81 whilst others have been expressly prohibited 

from undertaking the task.82 Most legal experts agree that individuals who may be named in 

                                                           
provide reasonable notice of its allegations, and sufficient documentation by way of witness 

statements, affidavits, and the like to enable the alleged perpetrator to identify the accident 

and respond. Thereafter, it established procedures that gave twenty-one days’ notice to those 

who were expected to be named in public sessions (in some cases, persons were named in 

hearings without the commission’s advance knowledge and notices were then sent after the 

fact). It goes without saying that, given the amount of administrative work and the advance 

time required to notify the accused, these procedures considerably limited how many persons 

the commission was able to name in its final report. Hayner, Unspeakable Truths: Transitional 

Justice and the Challenge of Truth Commissions 133, 136, endnote 52 (‘Naming Names of 

Perpetrators’). Additionally, in Chad, the report listed names and published the photographs 

of those it concluded were the worst human rights abusers, even though no trial nor purges 

followed the report’s release and those named had few repercussions. Chad, Commission of 

Inquiry into the Crimes and Misappropriations Committed by Ex-President Habré, His 

Accomplices and/or Accessories (Commission d’Enquête du Ministère Chadien de la Justice 

sur les Crimes du Régime de Hissène Habré) Chad: Report of the Commission of Inquiry into the 

Crimes and Misappropriations Committed by Ex-President Habré, His Accomplices and/or Accessories: 

Investigation of Crimes against the Physical and Mental Integrity of Persons and their Possessions (7 May 

1992); Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 

134. 

81 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 22-

3. 

82 For instance, the Guatemalan commission could not ‘attribute responsibility to any 

individual in its work, recommendations, and report’ and just stated that the massive human 

rights violations had ‘occurred with the knowledge or by order of the highest authorities of 

the State’. Report of the Commission for Historical Clarification: Conclusion and 

Recommendations, Guatemala, Commission for Historical Clarification (Comisión para el 

Esclarecimiento Histórico), Guatemala Memory of Silence: Report of the Commission for Historical 

Clarification. Conclusions and Recommendations (25 February 1999) 38. Similarly, in Morocco and 

Canada, the commissions have been prohibited from naming perpetrators. Hayner 44, 121-

2. In Chile, the commission decided to withhold names of perpetrators from its final report 

because of the lack of sufficient investigation into each case. The mandate affirmed that the 
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a report should be informed of the claims against them and told that the commission has the 

intention to divulge their identity in the report; furthermore, these people should be allowed 

to respond to the evidence against them and offer a defence, either in writing or in an 

appearance before the commission, in a predetermined procedure. The commission should 

state clearly that its conclusions about individual responsibility do not amount to criminal 

guilt.83 Furthermore, except for some rare cases where a single source may be sufficient (i.e. 

‘statements against interest’ which may come directly from the perpetrator), truth 

commissions should rely on ‘more than one direct and reliable source for purposes of 

attributing responsibility’.84 

Finally, whether there is no uniform practice, Freeman recommends the application of a 

higher standard in the case where ‘all or most of the investigation is conducted confidentially, 

or [… if] reasonable notice and an opportunity to reply are not provided, or […] the potential 

consequences for the named person are especially dire’.85 

 

6. Orders of truth. 

The term truth ‘is so commonly used that it seems to be a transparent notion, clear to all 

who are involved or interested in redressing past abuses, but “truth” […] is an elusive 

concept that defies rigid definitions’.86 

The South African Truth and Reconciliation Commission articulated the concept of 

‘truth’ in four different levels, depending on the imparter and the utility of the information 

presented:87 ‘factual or forensic truth; personal or narrative truth, social or “dialogue” truth 

                                                           
commission shall not ‘assume jurisdictional functions proper to the courts […] Hence it will 

not have the power to take a position on whether particular individuals are legally responsible 

for the events it is considering’. Supreme Decree no 355 of the Executive Branch of Chile 

(25 April 1990) Art 2. See also Hayner (n 4) 126, 128. 

83 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 141. 

84 Freeman, Truth Commissions and Procedural Fairness (n 14) 159, 280 [Freeman’s italic]. See also 

Boel, Canavaggio and González Quintana (n 54) especially 27-53; Chapman and Ball (n 24) 

5. 

85 Freeman, Truth Commissions and Procedural Fairness (n 14) 284. 

86 Parlevliet (n 25) 141. 

87 Klinkner and Davis (n 45) 78. 
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[…] and healing and restorative truth’.88 Depending on the forum, the importance of each of 

these categories may vary. In any case, it must be remembered that this classification cannot 

perfectly grasp the complexity of reality but is a tool to orientate the present dissertation 

towards capturing the concept of truth as adopted by truth commissions. 

  

6.1. Forensic truth. 

‘Forensic truth’ refers to the legal or scientific concept of bringing factual corroborated 

evidence to light, obtaining accurate information through reliable procedures. In this regard, 

the Commission was mandated to ‘prepare a comprehensive report which sets out its 

activities and findings, based on factual and objective information and evidence collected or 

received or placed at its disposal’.89 However, overreliance on forensic data could alienate 

victims, who need society to understand why they were targeted. Consequently, most truth 

commissions, even the most forensically oriented ones, provide at least some historical 

explanation.90 

 

6.2. Personal or narrative truth. 

[W]hat ‘remains is the truth of wounded memories […] incapable of translating 

themselves into objective and corroborative evidence which could survive the rigours of the 

law’.91 The Act explicitly recognised the healing potential for the specific victim of telling 

                                                           
88 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, 110. 

89 South Africa, Promotion of National Unity and Reconciliation Act 34/1995, ch 2, 4(e). 

90 Bakiner (n 15) 66. 

91 Azanian Peoples Organisation (Azapo) and Others v President of the Republic of South Africa and 

Others (25 July1996) (4) SA 671 (CC) 684 at C. Deputy President Ismail Mahomed. Even 

though memory is ‘inherently subjective and open to change over time’. Furthermore, the 

fact that survivors may continue to suffer the impacts of psychological trauma can negatively 

affect the ability of the individual to recall their experiences and construct and articulate a 

clear, coherent account of their experiences. Chapman and Ball (n 24) 6. 
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stories by their own words,92 which provided unique insights into South Africa’s past pain.93 

Narrative truth ‘is not the history of battles, military leaders and political parties’94 but 

represents the chance to tell personal truths as ‘he or she sees it’,95 attempting to capture and 

validate a person’s myriad ‘perceptions, stories, myths and experiences’.96  

 

6.3. Social or ‘dialogue’ truth. 

Social or ‘dialogue’ truth is created in an environment where all possible views can be 

considered and weighed. In highly polarised societies, overcoming the logic of ‘defensive 

truths’97 is the first step towards acknowledging each memory and its insertion into an 

inclusive narrative.98 Inherent to the concepts of democracy,99 transparency and participation 

                                                           
92 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, ch 5, para 37. As the chair affirmed, the South 

African Commission ‘allowed those who came to testify mainly to tell their stories in their 

own words’. See also Desmond Tutu, No Future Without Forgiveness (Rieder 1999) 83, 218 

[Tutu’s italic]. Granting people the possibility to speak with their own language is significant 

from the point of view of equality. Parlevliet (n 25) 167. 

93 This was highlighted in section 3 (c) of the Act, which stated that one of the objectives of 

the commission was to ‘restore the human and civil dignity of victims by granting them an 

opportunity to relate their own accounts of the violations of which they are the victims’; 

South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, 112-3; Hayner, Unspeakable Truths: Transitional 

Justice and the Challenge of Truth Commissions (n 4) 158-9; Klinkner and Davis (n 45) 166. 

94 Sierra Leone Truth and Reconciliation Commission, Final Report (5 October 2004) vol 1, 

83. 

95 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, ch 5, para 35. 

96 Ibid para 37. 

97 Carlos Martín Beristain, ‘Comisión De La Verdad e l’Esilio Colombiano nel Mondo’, in 

Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: Percorsi di Giustizia nella Colombia dopo 

l’Accordo di Pace (Giappichelli 2020) 32. 

98 Ibid. 

99 Excluding those who have committed atrocities would jeopardise the same democratic 

values supposed to be underscored by the truth-telling process. 
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in society, it represents ‘a basis for affirming human dignity and integrity’.100 Survivors play a 

proactive role in achieving public truth, immersed in a truth-telling process reflecting the 

essential norms of social relations. 

 

6.4. Healing and restorative truth. 

Truth has the potentiality to ‘heal’ society, placing facts and their significance in human 

relationships, both amongst citizens and between the state and them, to prevent the 

recurrence of past abuses.101 Restorative truth derives from the previous categories, not 

representing their exact combination. Closely connected to the concept of 

‘acknowledgement’, it is about ‘placing the information […] on public, national record’,102 

recognising that a person’s suffering ‘is real and worthy of attention’,103 playing a vital role in 

restoring victims’ dignity and repairing ‘the damage inflicted in the past’.104 

 

7. A complementary truth. 

The duality between truth commissions and trials has been described as ‘obsolete’:105 they 

respect different procedures and fulfil distinct purposes.106 Whilst the goal of a criminal trial 

is to determine whether the evidence presented against the accused is sufficiently compelling 

to establish criminal liability and impose a punishment,107 truth commissions mainly aim to 

delineate the broader patterns of violations, assigning a fundamental role to the victims and 

                                                           
100 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, para 42. 

101 Ibid. 

102 Ibid para 45. 

103 Ibid. 

104 Ibid para 42. See also Adolfo Ceretti, ‘Per una Convergenza di Sguardi’, in Guido Bertagna, 

Adolfo Ceretti, Claudia Mazzucato (eds), Il Libro dell’Incontro: Vittime e Responsabili della Lotta 

Armata a Confronto (Il Saggiatore 2015) 241. 

105 Patricia Naftali, La Construction du « Droit à Vérité » en Droit International (Bruylant 2017) 

397-459, especially 403.  

106 See also Chapter II (‘Truth in Case Law’). 

107 Ronald C Slye, ‘Amnesty, Truth, and Reconciliation: Reflections on the South African 

Amnesty Process’, in Robert I Rotberg, Dennis Thompson (eds), Truth V. Justice: The Morality 

of Truth Commissions (eds) Truth v. Justice: The Morality of Truth Commissions (OUP 2000) 174. 
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the process of truth-telling. In principle, each of these mechanisms should be independent,108 

not repeating the same exercise but representing a separate investigation that frequently 

operates at different times.109 In this regard, the Inter-American Court of Human Rights 

affirmed that their ‘determinations of the truth […] are complementary between themselves 

since they all have their own meaning and scope, as well as particular potentialities and 

limits’.110  

‘[F]air and decent trials are rare in post-atrocity countries’.111 They sometimes fail to 

convict those everyone ‘knows’ are guilty,112 acquitting on a specific offence113 and showing 

‘how inadequate the criminal justice system can be in exposing the full truth of, and 

establishing clear accountability for what happened’.114 In several situations where amnesty 

                                                           
108 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 13. 

See also Klinkner and Davis (n 45) 158. 

109 Burke (n 9) 526. 

110 Zambrano Vélez et al v Ecuador (Merits, Reparations and Costs) Inter-Am Ct HR Series 

C no 166 (4 July 2007) para 128 [emphasis added]. 

111 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 93, 

105. 

112 For instance, of the 626 massacres documented by the Guatemalan Commission, only 

three were successfully prosecuted by 2009. In fact, even the most guilty are sometimes the 

most difficult to bring to justice. Additionally, clear-cut cases have been reported, inter alia, 

in Uganda: some cases have never seriously been investigated even where written 

documentation alone should have been enough to convict; it followed that many known 

killers were free. Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth 

Commissions (n 4) 8-9, 98-9. 

113 Ibid 98. 

114 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998), foreword, vol 6. 



 

101 
 

is granted115 or effective prosecution is difficult or impossible,116 truth commissions have 

represented a ‘first step in the direction of accountability’.117 Moreover, they often investigate 

and reach firm conclusions about the judiciary’s failings during the years of repression.118 

                                                           
115 For instance, the Lomé Peace Agreement granted a blanket amnesty, and the Truth and 

Reconciliation Commission was ‘established to address impunity’. UNSC ‘Peace Agreement 

Between the Government of Sierra Leone and the Revolutionary United Front of Sierra 

Leone’ (7 July 1999) UN Doc S/1999/777, Arts IX (‘Pardon and Amnesty’) and XXVI 

(‘Human Rights violations’). Cf Priscilla Hayner, ‘December 2007 Report: Negotiating Peace 

in Sierra Leone: Confronting the Justice Challenge’ (Henry Dunant Centre for Humanitarian 

Dialogue, ICTJ 2007) 12-8. 

116 It must be reminded that most truth commissions have no formal or informal relationship 

to amnesties. The South African Commission had the power to grant them for politically 

motivated crimes committed between 1960 and April 1994, in order to collect ‘significant 

and detailed information […] that contributed to the broader goal of revealing the truth’. It 

received 7.115 applications, but 4.500 amnesties were denied for lack of political motive. 

Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 28-31, 

92-3, 101, 104. However, because of South Africa, there has been a misunderstanding of the 

relationship between truth commissions and amnesty. See also Francesca Pizzutelli, ‘Moving 

Away from the South African Model: Amnesties and Prosecutions in the Practice of 40 Truth 

Commissions’, available at 

<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2361081> accessed 15 December 

2021. A previous version of this paper was presented at the conference ‘Taking Stock of 

Transitional Justice’, organised by Oxford Transitional Justice Research, University of 

Oxford (26-28 June 2009). 

117 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 93. 

118 Ibid 13, 93, 106. For instance, the Chilean truth commission report highlighted in a 

thematic chapter ‘the behaviour of the courts toward the grave human rights violations that 

occurred between September 11, 1973, and March 11, 1990’, observing ‘the judicial power 

was the only one of the three powers or branches of government that continued to operate. 

[…] This posture taken by the judicial branch during military rule was largely, if 

unintentionally, responsible for aggravating the process of systematic human rights 

violations’ and offering ‘the agents of repression a growing assurance that they would enjoy 

impunity for their criminal actions, no matter what outrages they might commit’. Chile, 
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Truth commissions’ inquiries may precede the work of a court of law, gathering valuable 

evidence for a criminal investigation.119 For instance, it has been anticipated that the final 

report of the Gambian Truth, Reconciliation Commission has recommended prosecuting 

the ‘persons who bear the greatest responsibility for abuses […:] [t]o forgive and forget with 

                                                           
National Commission for Truth and Reconciliation (Comisión Nacional de Verdad y 

Reconciliación), National Commission for Truth and Reconciliation Report (8 February 1991), vol 1, 

117-9. In Argentina, the report of the commission pointed out that ‘instead of acting as a 

brake on the prevailing absolutism as it should have done, the judiciary became a sham 

jurisdictional structure, a cover to protect its image’ and ‘condoned the usurpation of power 

and allowed a host of judicial aberrations to take on the appearance of legality’. The Report 

of the Argentine National Commission on the Disappeared includes a chapter on the ‘denial 

of fair and public trial before independent and impartial courts of law’ and concludes that 

the military tribunal ‘was not independent and impartial’. The commission’s report was not 

widely disseminated. See Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth 

Commissions (n 4). 

119 The National Commission on the Disappeared in Argentina played a crucial role in the 

trials against members of the former military junta leadership in the 1980s. It handed its case 

files directly to the prosecutors, allowing them to quickly build cases against nine of the most 

senior member of the military regime, and provided access to a large number of witnesses. 

Without the evidence collected by the commission, those proceedings would have been 

impossible. Moreover, the information collected by CONADEP was critical in the trial of 

senior members of the military juntas, succeeding in putting five generals in jail. Conversely, 

it was made clear that the Moroccan Equity and Dignity Commission should play no role in 

criminal prosecutions. In fact, the commission brokered an informal agreement with the 

king, which resulted in a prohibition of ‘invoking individual responsibility’. Hayner, 

Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 14, 43, 46, 94. 

Furthermore, the Peruvian Truth Commission was the first to create a quasi-independent 

unit within the commission dedicated explicitly to preparing cases for prosecution. In Chad, 

the truth commission report was submitted as a ‘main piece of evidence’ in charges against 

the former president on the international level. Reed Brody, ‘The Prosecution of Hissène 

Habré: International Accountability, National Impunity’, in Naomi Roht-Arriaza and Javier 

Mariezcurrena (eds), Transitional Justice in the Twenty-First Century: Beyond Truth Versus Justice 

(CUP 2006) 278-300. 
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impunity the violations […] would […] constitute a massive and egregious cover-up of the 

crimes committed’.120 However, there is no denying that the relationship between non-

judicial and judicial authorities can be particularly complex.121 

The victim-centred approach adopted by these non-judicial bodies of inquiry transcends 

the logic of cross-examination. Testimonies are treated with considerable deference and 

respect, not comparable to those granted by an adversarial legal system, where the adverse 

party aims to challenge a witness’ versions of events. Furthermore, they are not limited to 

specific claims or a very narrow set of happenings. 

It must be considered that truth commissions represent an inclusive platform that allows 

more nuances than a black and white picture of reality, contrary to a sharp and tranchant 

court’s judgment.  

Even though the stricter procedural rules governing the outcome of a legal proceeding 

make the latter more authoritative than the one of a truth commission, they also have the 

side effect of excluding evidence not meeting the legal standard of proof, which these non-

                                                           
120 Aljazeera, ‘Gambian Commission Urges Prosecutions for Yahya Jemmeh-Era Abuses: In 

a 14,000-page report handed to President Barrow gives details of nearly 400 victims of 

torture, killing and rape’ (25 November 2021) 

<www.aljazeera.com/news/2021/11/25/gambian-commission-urges-persecutions-for-

jammeh-era-abuses> accessed 15 December 2021. The Commission presented its 17-volume 

report to President Adama Barrow on 25 November 2021, after ‘a one-year extension and 

several additional postponements’. Didier Gbery, ‘Measured Optimism in The Gambia as 

Stakeholders Consider the TRRC’s Final Report’ (ICTJ 22 December 2021) 

<www.ictj.org/news/measured-optimism-gambia-stakeholders-consider-

trrc%E2%80%99s-final-report%C2%A0> accessed 23 December 2021. 

121 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 8. 

Namely, whether the ‘immunity for testimony’ mechanism should be applied to truth 

commissions procedures. Cf William A Schabas, ‘A Synergic Relationship: The Sierra Leone 

Truth and Reconciliation Commission and the Special Court for Sierra Leone’, in William A 

Schabas and Shane Darcy, Truth Commissions and Courts: The Tension Between Criminal Justice and 

the Search for Truth (Kluwer Academic Publishers 2004) 30-5. See also Yasmin Naqvi, ‘The 

Right to the Truth in International Law: Fact or Fiction?’ (2006) 88 Int Rev Red Cross 245, 

270-1. 
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judicial bodies can admit. Indeed, the latter can deal with cases that would not be judged due 

to the insufficient corroboration of the information which makes them not prosecutable. 

Despite their more limited legal powers, the broad mandate to focus on political violence’s 

patterns, causes, and consequences allows truth commissions to go much further in their 

investigations and conclusions than is generally possible and appropriate in a criminal 

proceeding.122 Trials do not standardly yield complete accounts of regimes: they focus on 

particular perpetrators and criminal charges. Consequently, truth commissions can 

reconstruct a much more comprehensive picture of human rights breaches than would have 

come to light through efforts to prosecute individual perpetrators.123  

 

8. Dynamics of truth. 

Truth cannot be narrowed down to a single and absolute concept but must be assumed 

as a relative notion whose content varies according to the method: from a pragmatical point 

of view, it ‘lies at the basis of different approaches towards past abuses’.124 

Truth on individual-level concerns ‘actual, personal, loss and pain’ and has a more 

concrete nature, as well as ‘real and factual knowledge’.125 It mainly intersects with the 

abovementioned dimensions of ‘forensic truth’ and ‘personal or narrative truth’. First, 

obtaining factual information alleviates uncertainty about the destiny of a relative or friend, 

uncovering ‘the fate of every one of the victims whose case is known’.126 Such type of truth 

was echoed by the Act establishing the South African Truth and Reconciliation Commission, 

which required the examination of particular incidents and in respect of specific people, 

trying to answer the following question: ‘what happened to whom, where, when and how, 

                                                           
122 Eduardo González and Howard Varney, ‘Truth Seeking: Elements of Creating an 

Effective Truth Commission’ (ICTJ 2013) <www.ictj.org/sites/default/files/ICTJ-Book-

Truth-Seeking-2013-English.pdf> accessed 15 December 2021. 

123 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, ch 5, paras 66, 71–73; I, ch 1, para 7. 

124 Parlevliet (n 25) 141. 

125 Ibid 148-9. 

126 Juan E Méndez and Francisco J Bariffi, ‘Truth, Right to, International Protection’ Max 

Planck Encyclopedia of Public International Law (2012) 2. 
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and who was involved?’127 Providing an objective account of what happened,128 the unveiling 

of specific events enhances people’s capacity to free themselves from uncertainty.129 Second, 

this personal truth does not only involve mere ‘knowledge’: it is also shaped by the process 

of individual truth-telling, which validates private experiences, stories and identities:130 the 

uniqueness of truth commissions’ approach permits people to become actively involved. 

Nevertheless, the impact of gross human rights violations goes far beyond damaging 

singular individuals, shaking the entire society. ‘Structural truth’ can be juxtaposed to the 

element of the right to truth requiring clarity over the repressive system that led to the 

commission of those crimes.131 In South Africa, the TRC was called to analyse the context, 

causes, and circumstances of violations, report on the broader patterns underlying gross 

                                                           
127 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, ch 5. 

128 As pursued in Chile, Paraguay and Guatemala. In Chile, for instance, Article 1 of the 

Supreme Decree No 355 on the ‘Creation of the Commission on Truth and Reconciliation’ 

required the establishment of a complete picture of events and circumstances and gathering 

evidence to identify victims individually and uncover their fate and whereabouts’. Chile, Decree No 355 

‘Creation of the Commission on Truth and Reconciliation (25 April 1990) [emphasis added]. 

129 Parlevliet (n 25) 170. 

130 Burke (n 9) 558. 

131 This was the model adopted by the National Commission on Disappeared Persons in 

Argentina. Méndez and Bariffi, ‘Truth, Right to, International Protection’ Max Planck 

Encyclopedia of Public International Law (2012) 2. Hayner, Unspeakable Truths: Transitional Justice 

and the Challenge of Truth Commissions (n 4) 19, 143-4. This is a shared characteristic of truth 

commissions, albeit some of them devoted only a short chapter or several paragraphs to 

contextualizing political violence. For instance, Chile, National Commission for Truth and 

Reconciliation (Comisión Nacional de Verdad y Reconciliación), National Commission for Truth 

and Reconciliation Report (8 February 1991), Section E (‘Chapters Dealing with Relevant Prior 

Circumstances’) of Chapter One of Part One and Chapter One (‘Political Context’) of Part 

Two. See also Argentina, National Commission on the Disappearance of Persons (Comisión 

Nacional sobre la Desaparición de Personas), Nunca Más (20 September 1984). Some 

commissions have also been criticised for ignoring systematic violence. For instance, the 

South African Truth and Reconciliation Commission’s lack of engagement with 

institutionalised racism. Bakiner (n 15) 78. 
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breaches of human rights, interpret and draw inferences from the information gathered.132 

The Guatemalan Historical Clarification Commission’s terms of reference called for an 

investigation into the ‘factors and circumstances’ of past abuses, including ‘internal as well 

as external’ components.133 Staff research teams were created to address the origins and 

consequences of the armed conflict, as well as strategies and mechanisms of the violence. 

The study involved an examination of refugee flows, the economic effects of the armed 

conflict, and other impacts of the war.134 Likewise, large-scale interviews were undertaken by 

some investigators with people who had no specific case to report but could provide 

contextual information about the impact on their community of the violence or the growth 

and activities of the armed opposition in the region over the years.135 This type of truth is 

reached through careful creativity: it extends beyond the delineation of mere happenings and 

contributes to a much broader understanding of how people and the country were affected, 

considering what factors caused the violence. It could encompass themes such as ‘social 

inequalities, inadequate distribution of resources, racism, and other forms of social and 

political exclusion’.136  

In Heideggerian terms,137 the human peculiarity of being thrown into the world cannot be 

disregarded: inquiring into the specific historical context represents a fundamental step that 

allows individuals to insert their own stories in a broader narrative,138 permitting society’s 

members to interpret themselves as part of comprehensive social practices. 

                                                           
132 South Africa, Truth and Reconciliation Commission, Truth and Reconciliation Commission of 

South Africa Report (29 October 1998) vol 1, ch 5. 

133 ‘Agreement on the Establishment of the Commission to Clarify Past Human Rights 

Violations and Acts of Violence That Have Caused the Guatemalan Population to Suffer’ 

(23 June 1994) UN Doc A/48/954/S/1994/751, Annex II. 

134 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 82. 

135 Ibid. 

136 Parmentier (n 13) 69; The fragility of human affairs ‘is not […] reducible to the perishable, 

mortal character of undertakings subjected to the merciless order of things, to the physical 

effacement of traces, that purveyor of oblivion’ Hannah Arendt, The Human Condition (2nd 

Edition, The University of Chicago Press 1958). 

137 Martin Heidegger, Being and Time (John Macquarrie and Edward Robinson trs, Blackwell 

Publishers Ltd 1962) 245-51 and 252ff passim. 

138 Ibid 236, 243, 263, 270, 399, 465. 



 

107 
 

Although imperfectly, these non-judicial bodies seek to implement and manage an 

inclusive, accessible, and transparent process to facilitate a pluralistic public account created 

by diverse individuals ‘telling their own stories’. This dimension of truth is connected to the 

South African Commission’s elaboration of ‘social or dialogue truth’, as well as ‘healing 

truth’. As a means of a process, public truth refers to an ‘open, tolerant, fair, participatory, 

empowering, respectful’ model of society and state.139 For instance, involving perpetrators in 

the activities permits acquiring a further interpretation of events and safeguarding democratic 

values:140 their exclusion from the truth-telling process would prejudicate an inclusive 

narrative,141 since ‘[t]he story of the past could not […] be just one story, but a million 

perceptions’.142 

In countries where cycles of conflicts and violence have returned over many years or 

generations, the main problem has frequently been a radical and fundamental difference in 

perceptions of the past.143 However, it is precisely a transitional period, an ‘interval in time 

[…] determined by things that are no longer and by things that are not yet’, that ‘may contain 

the moment of truth’.144 By providing a forum where different people with multiple 

conflicting versions reveal themselves, truth commissions encourage the creation of a plural 

public realm in which Arendtian action can occur.145 The condition of being inserted into the 

human world allows survivors to begin anew and not remain subjugated to past traumas.146 

More precisely, the opportunity to tell one’s incommensurable point of view of the world in 

public has the potentiality to afford the past a feeling of reality, placing it in a context 

confirmed by the shared experience of others and overcoming the disorientation that 

                                                           
139 Parlevliet (n 25) 149-50, 170. 

140 Ibid 141, 156. 

141 Nevertheless, it is challenging to imagine how a common understanding can be reached. 

Ibid 159. 

142 Robert I Rotberg, Dennis Thompson (eds) Truth V. Justice: The Morality of Truth Commissions 

(OUP 2000) 3. 

143 Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions (n 4) 23, 

189. 

144 Hannah Arendt, Between Past and Future: Six Exercises in Political Thought (The Viking 

Press 1961) 9. 

145 See also Parlevliet (n 25) 170. 

146 Arendt, The Human Condition (2nd Edition, UCP 1998) 176. 
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prevents a person from making sense of his or her position in the present.147 The process of 

testifying can help rehabilitate individuals as political agents:148 the shared and authorised 

narrative that truth commissions provide is able to complete the stories of people and link 

them up to patterns of abuse defining individual roles within an institutional context; 

advancing reasons for violence that can be explained, a narrative involves temporal causal 

sequencing, a ‘path dependency’, which makes sense of action.149  

When the memory of violence becomes a tangible reality, it becomes a politically relevant 

fact.150 Victims suffer a primary violation, which causes pain, suffering and trauma; such 

abuse can be followed by a lack of specific information which prevents the individual from 

completing her or his own narrative.151 The political offence rests on the refusal of public 

acknowledgement,152 which further disorientates victims and affects the capacity to 

                                                           
147 Kathleen Lara Collett, ‘An Arendtian Approach to Transitional Justice: A Defence of 

Truth Commissions as a Uniquely Valuable Way of Addressing the Challenges of 

Transitional Justice’ (MPhil thesis, University of Oxford 2007) 60-70, 90. 

148 Ibid 74. 

149 Charles S Maier, ‘Doing History, Doing Justice: The Narrative of the Historian and of the 

Truth Commission’ in Robert I Rotberg, Dennis Thompson, Truth V. Justice: The Morality of 

Truth Commissions (eds), Truth v. Justice: The Morality of Truth Commissions (OUP 2000) 271. 

150 Carlos Martín Beristain, ‘Justicia y Reconciliación’, in Adolfo Ceretti and Roberto Cornelli 

(eds), Milano-Bogotá: Percorsi di Giustizia nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 

126. 

151 Namely, in cases of enforced disappearances. 

152 Collett (147) 71. See also André du Toit, ‘The Moral Foundations of the South African 

TRC: Truth as Acknowledgment and Justice as Recognition’, in Robert I Rotberg, Dennis 

Thompson (eds), Truth V. Justice: The Morality of Truth Commissions (OUP 2000) 133. ‘In 

recognition of the dignity of victims and their families, investigations undertaken by truth 

commissions should be conducted with the object in particular of securing recognition of 

such parts of the truth as were formerly denied’. UNCHR, Sixty-first session, ‘Promotion 

and Protection of Human Rights – Report of the Independent Expert to Update the Set of 

Principles to Combat Impunity, Diane Orentlicher, Addendum’ UN Doc 

E/CN.4/2005/102/Add.1 (8 February 2005) B, Principle 6 The Establishment and Role of 

Truth Commissions; see also Patricia Naftali, ‘Crafting a “Right to Truth” in International 

Law: Converging Mobilizations, Diverging Agendas?’ (2006) 8 Champ Pénale, paras 33-8. 
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participate in public life as equals, reducing them to second-class citizens.153 Repairing the 

damage inflicted in the past is critical and represents a pivotal point of restorative justice:154 

fully and publicly recognising that a person’s pain is real and worthy of attention is crucial in 

order to rehabilitate human dignity.155 This concept embodies the ‘third aspect’ of the right 

to truth as elaborated by Méndez, namely advocating for ‘victims or their family members 

[…] to be heard by a State entity or a representative of the society […]’.156 

 

9. The morality of truth. 

At this point, it must be considered that narrating why and by whom something happened 

implies a critical and ethical judgment over the facts: truth commissions cannot remain 

indifferent in considering atrocities of the past but must evaluate them in the light of human 

rights standards and democratic values.157 Indeed, ‘moral truth’ requires a whole process to 

be undertaken, a social, educational and political work to make this truth ‘sink in’.158 In setting 

up investigatory bodies to map and document severe violations of human rights abuses, not 

only does a state take an important step in realising the right to the truth’,159 but also honours 

its commitment to assert the rule of law, showing the determination to make a meaningful 

difference compared to former regimes.160 In Méndez’s words, this effort ‘says something 

about the democracy that we are trying to establish’161 and constitutes the foundation on 

                                                           
153 Collett (n 147) 72. 

154 Adolfo Ceretti, ‘Per una Convergenza di Sguardi’, in Guido Bertagna, Adolfo Ceretti, 

Claudia Mazzucato (eds), Il Libro dell’Incontro: Vittime e Responsabili della Lotta Armata a Confronto 

(Il Saggiatore 2015) 241. 

155 Parlevliet (n 25) 143. 

156 Juan E Méndez and Francisco J Bariffi, ‘Truth, Right to, International Protection’ Max 

Planck Encyclopedia of Public International Law (2012) 2. 

157 Whatever the commission reports, it will have political implications, albeit it is not a party-

political body. Parlevliet (n 25) 166. 

158 Carlos Martín Beristain, ‘Justicia y Reconciliación’ (n 150) 127. 

159 United Nations, ‘Guidance Note of the Secretary-General: United Nations Approach to 

Transitional Justice’ (March 2010) 8. 

160 Parlevliet (n 25) 151 

161 Juan E Méndez, ‘Accountability for Past Abuses’ (1997) 19 Hum Rights Q 255, 257. 
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which society should be built in order to avoid the recurrence of past abuses.162 Furthermore, 

truth fosters citizens’ trust in institutions, promoting their voluntary compliance with the 

principles underpinning the rule of law.163 

These ‘fragments of truth’ shape the final report and the truth-telling process.164 Whilst 

on the one hand, an authoritative account is also a political act and can be an instrument of 

control,165 on the other hand, the commission’s narrative gathers different types of truth and 

attempts to capture critical aspects of the violence that occurred. Such an account will 

inevitably be subject to criticism. 

Operating in contexts where social communication over the meaning of the past has 

failed, truth commissions constitute an effort to give a sense of what happened. It has been 

argued that what they ‘can achieve is to reduce the number of lies that can be circulated 

unchallenged in public discourse’.166 In other words, their main contribution is supposed to 

limit the denial atrocities’ occurrence.167 Exemplary, it has been made impossible to affirm 

that ‘the military did not throw half-dead victims into the sea from helicopters’ in Argentina. 

Furthermore, in Chile is unthinkable to publicly assert that ‘the Pinochet regime did not 

dispatch thousands of entirely innocent people’.168 In this regard, it must be recognised that 

their mission is not only a matter of uncovering the relevant facts regarding the killings or 

tortures but even more a question of finding appropriate ways to acknowledge them.169 Truth 

commissions tend not to shy away from the staging of emotions and reveal ‘the emotional 

                                                           
162 Parlevliet (n 25) 150. According to the International Center for Transitional Justice, 

between 1945 and 2009, 57% of all national conflicts relapsed at least once. From 2000 to 

2011 it reached the pick of a 90% recurrence rate. ICTJ Website, ‘About Us’ 

<www.ictj.org/about> accessed 15 December 2021. 

163 In this regard, Arendt writes that both ‘the faculty of forgiving’ and the one ‘to keep and 

make promises’ depend on plurality’. Hannah Arendt, The Human Condition Condition (2nd 

Edition, The University of Chicago Press 1958) 237. 

164 Chapman and Ball (n 24) 41. Hayner, Unspeakable Truths: Transitional Justice and the Challenge 

of Truth Commissions (n 4) 233. 

165 Ibid 272. 

166 Michael Ignatieff, ‘Articles of Faith’ (1996) 25 Index on Censorship 110, 113. 

167 Ibid 111–3. 

168 Ibid 110, 113. 

169 du Toit (n 152) 132. 
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poverty of law’, ‘reviving all that the latter had repressed - vengeance, forgiveness, religion 

[…]’.170 They embody a kind of justice that finds its meaning in the concept of 

‘acknowledgement’: vertical, where it imposes the admission of heinous facts; horizontal, 

where it engages people in the reciprocity of mutual recognition.171 

It has been established that truth offers the possibility to overcome fear and distrust in 

institutions, as well as to break the cycles of violence and oppression characterising 

profoundly unjust societies, contributing to a guarantee of non-repetition: indeed, it can (and 

should) change the frame of public discourse, developing a collective memory.172 

Truth commissions’ truth lies in a combination of facts and values: at the end of the day, 

‘establishing and telling the truth is ultimately about the dignity and integrity of human 

beings’.173 

 

10. Conclusion. 

In this Chapter, we have tried to outline the primary factors of the truth commission’s 

influence on the type of truth pursued. Terms of reference, priorities and perceptions of staff 

and commissioners, methods applied to gather information and available resources are all 

elements that shape the truth-telling process and its outcome. At the very least, these non-

judicial bodies postulate an account that has the capability to become the core of the debates 

about the past, shaping the future.174  

After identifying the main ways in which information is acquired and determining what 

standard of evidence is generally adopted by truth commissions, we dove into an analysis of 

the types of truth emerging from the final report of the South African Truth and 

Reconciliation Commission. Finally, we illustrated the main differences between judicial and 

non-judicial truth and then embarked on a reflection on how truth represents not only an 

outcome but a process, a force leading to reparation and institutional trust-building. 

The concepts we have developed in these pages will guide us in the case studies of 

Colombia and Tunisia. Indeed, after analysing the types of truth that truth commissions 

produce, we have realised how the emphasis on one or the other could vary from commission 

                                                           
170 Paul Ricœur, Parcours de la Reconnaissance (Editions Gallimard 2005). 

171 Ibid. 

172 Bakiner (n 15) 68. 

173 Parlevliet (n 25) 154. 

174 Chapman and Ball (n 24) 43. 
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to commission depending on the provisions of their respective mandate and other competing 

factors, influencing the type of truth ultimately achieved.
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CASE STUDY 

 

COLOMBIA 

 

Tell me something, old friend: why are you fighting?1 

 

SUMMARY: 1. Introduction. – 2. Context. – 2.1. Historical background. – 2.1.1. A long road 

towards peace. – 2.1.2. The 2012-2016 Peace Process. – 2.2. The Final Agreement. – 2.2.1. Content. 

– 2.2.2. The Comprehensive System. – 3. The Commission for the Clarification of Truth, Coexistence 

and Non-Repetition. – 3.1. The right to truth. – 3.2. Composition. – 3.3. Practical constraints. – 

3.3.1. Time. – 3.3.2. Security. – 3.3.3. Funding. – 3.4. Mandate. – 3.5. Sources. – 4. Final Report. 

– 5. Truth. – 5.1. Personal or narrative truth. – 5.2. Social or ‘dialogue’ truth. – 5.3. Healing and 

restorative truth. – 5.4. Structural truth. – 6. Conclusion.  

 

1. Introduction. 

As mentioned in the previous Chapter, truth commissions’ work varies according to the 

needs and specificities of the situation they operate. The case study on Colombia is 

introduced through a historical background, which delineates the country’s relevant facts and 

most notable events. However, it must be underlined that it is a partial account that does not 

do justice to the countless incidents that have shaped its intricate history. After highlighting 

the peculiarities of the Comprehensive System established under the 2016 Peace Accord2 and 

its constituent bodies, the following pages will analyse the terms of reference of the 

Colombian Truth Commission, cross-referencing these indications with the activities carried 

out and the methodological guidelines adopted in order to identify which truth is being 

pursued in the specific Colombian case. 

                                                           
1 Gabriel García Márques, One Hundred Years of Solitude (Gregory Rabassa tr, Harper & Row 

1970). 

2 Colombia: Final Agreement to End the Armed Conflict and Build a Stable and Lasting 

Peace (24 November 2016). Colombia: Final Agreement to End the Armed Conflict and 

Build a Stable and Lasting Peace (24 November 2016), Chapter 5 (‘Agreement Regarding the 

Victims of the Conflict: “Comprehensive System for Truth, Justice, Reparations and Non-

Recurrence”, including the Special Jurisdiction for Peace; and Commitment on Human 

Rights’). 
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2. Context. 

‘[N]ormality was precisely the most fearful part of that infinite war: nothing ever 

happened’.3 When an internal conflict endures for half a century, it tragically becomes a way 

of life.4 The history of Colombia is characterised by one of the most intense and protracted 

violent confrontations in the modern world. A lasting equilibrium whereby peripherical elites 

benefit from discord and the weakness of central power has been facilitated by the 

inconsistent and ineffective presence of the state in the territory.5 The government’s armed 

                                                           
3 Ibid 85. 

4 Sergio Jaramillo Caro, ‘The Possibility of Peace’ in Jorge Luis Fabra-Zamora, Andrés 

Molina-Ochoa, and Nancy C Doubleday (eds), The Colombian Peace Agreement: A 

Multidisciplinary Assessment (Routledge 2021) 25. 

5 See Fernán González, ‘¿Colapso parcial o presencia diferenciada del Estado en Colombia?: 

Una Mirada Desde la Historia’ (2003) 54 Colombia Internacional 124, 139; Hames A 

Robinson, ‘Colombia: Another 100 Years of Solitude?’ (2013) 112 Current History 43, 45. 

Cf Javier Revelo and Mauricio García, El Estado en la Periferia. Historias Locales de Debilidad 

Institucional en la Periferia (Dejusticia 2018). 
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forces, far-left guerrillas,6 right-wing paramilitary groups,7 and drug trafficking organisations8 

are at the basis of this highly complex scenario that did not spare any part of the country, 

                                                           
6 FARC was initially formed by peasants and former Liberal guerrilla combatants, endorsing 

a Marxist-Leninist ideology. They were established in remote regions for self-defence 

because many liberals who received amnesty were killed. Pedro Antonio Marín (alias ‘Tirofijo’) 

and some fighters founded the Bloque Sur (‘Southern Bloc’) which a few years later was 

transformed into FARC. The National Liberation Army (ELN) was created by university 

students and Catholic extremists who had the aim to reproduce in Colombia Fidel Castro’s 

1959 communist revolution. Whilst FARC and ELN sometimes collaborated, they also 

clashed to gain territorial control. For a complete account of attacks carried out by guerrilla 

groups, see National Centre for Historical Memory, ‘Tomas y Ataques Guerrilleros (1965-

2013)’ (2016). National Centre for Historical Memory, ‘BASTA YA! Colombia: Memories of 

War and Dignity’ (2016) 129. Furthermore, dissenters from the Communist Party founded 

the Ejército Popular de Liberación (EPL, People’s Liberation Army). In response to the allegedly 

fraudulent presidential victory of Misael Pastrana Borrero (1970-74) held on 19 April 1970, 

the Movimento 19 de Abril (M-19, 19 April Movement) was founded. Jorge Albeiro Holguín 

Pedroza and Miguel Angel Reyes Sanabria, ‘Generaciones de Militantes y Accionar Colectivo 

del Movimiento 19 de Abril, Cali-Colombia 1974-1985’ (2015) 4 Testimonios 51. Other 

guerrilla groups were established in the 1980s, accompanied by discontent against the regime 

and the will of a general insurrection. Among them, the Movimiento Armado Quintín Lame 

(MAQL, ‘Quintin Lame Armed Movement’), which was initially conceived as an indigenous 

self-defence organisation. Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa and Nancy C 

Doubleday, ‘Introduction’, in Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa and Nancy 

C Doubleday (eds), The Colombian Peace Agreement: A Multidisciplinary Assessment (Routledge 

2021) 3. 

7 In the early 1980s, the influence of right-wing paramilitary forces grew due to the state’s 

incapacity to protect its citizens from guerrilla groups. Led by economic and political 

interests, cattle ranchers, landowners, corporations and drug cartels created, funded and 

trained the majority of paramilitary forces, using them for self-protection. Most such 

paramilitary forces gathered into Autodefensas Unidas de Colombia (AUC, ‘United Self-Defenses 

of Colombia’), guided by the Castaño Brothers. Among the paramilitaries, Muerte a 

Secuestradores (MAS, ‘Death to Kidnappers’) was created by drug cartels and organised death 
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albeit the most seriously affected areas belong to the so-called Colombia Profunda (‘Deep 

Colombia’).9  

The magnitude of the violence resulted in the death of 267.565 people from 1958, whose 

vast majority is civilian (219.223).10 Approximately 8.200.000 individuals were obliged to 

leave their homes, creating the second-highest population of internally displaced people 

                                                           
squads against guerrilla leaders in response to kidnappings. Jasmin Hristov, Blood and Capital: 

The Paramilitarization of Colombia (Ohio University Press 2014). 

8 Drug trafficking became a factor that increased the intensity of the violence. The most 

important organised cartels were those of Medellín, led by Pablo Escobar, and Cali, guided 

by Miguel and Gilberto Rodríguez Orejuela. After the murder of Justice Minister Rodrigo 

Lara Bonilla in 1984, ordered by narcotraffickers, the confrontation between the government 

and cartels escalated. When the United States announced the ‘War on Drugs’, and extradition 

to the USA became the Colombian government’s most potent tool, cartels funded terrorist 

attacks against the central power and civilians to gain authority. Notably, drug-related 

activities represented a vital source to fund guerrillas such as FARC, and later their 

production and trade became activities they administered directly, allowing them to grow 

considerably and move to large-scale attacks. Fabra-Zamora, Molina-Ochoa, and Doubleday 

(n 6) 4; ‘Justice Minister Slain in Bogotá’ (1948) New York Times [digitalised version] sec A, 

3; John Otis, ‘The FARC and Colombia’s Illegal Drug Trade’ (2014) Wilson Center 1; 

Jonathan D Rosen, The U.S. War on Drugs at Home and Abroad (Palgrave Macmillan 2021) 17-

43. The Clan del Golfo is currently considered the most powerful Colombian criminal 

organisation. Its leader, alias ‘Otoniel’, was captured on 23 October 2021. BBC, ‘Colombian 

Drug Lord Otoniel to be Extradited to US’ (25 October 2021) <www.bbc.com/news/world-

latin-america-59032300> accessed 05 January 2022. 

9 The term refers to rural and remote areas of the Colombian State. Fabra-Zamora, Molina-

Ochoa, and Doubleday (n 6) 2. 

10 Observatorio de Memoria y Conflicto (‘Observatory of Memory and Conflict), 

<http://centrodememoriahistorica.gov.co/observatorio/> accessed 05 January 2022. 
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globally.11 More than 15.760 persons have been victims of sexual violence,12 and 68.602 

individuals forcibly disappeared.13 

 

2.1. Historical background. 

Even though the relevance of the Colombian conflict,14 the country has never experienced 

extreme political breakdowns and can be deemed a democratic State with a sophisticated 

institutional system15 rooted in an intrinsic concept of plurality.  

Following the independence from Spain in 1810, Colombia suffered more than ten civil 

wars between the Conservative and Liberal parties as well as multiple regional revolts (1812-

1902).16 After a relatively stable period (1903-1946), the Conservative’s victory led to renewed 

armed confrontations caused by incentivising the supporters of the winning party to seize 

the lands of the opposing Liberal Party with the collaboration of police, military, and 

                                                           
11 The 6.2 million people displaced within Syria (2.5 million children) represent the biggest 

internally displaced population in the World. UNHCR, ‘Internally Displaced People’ 

<www.unhcr.org/sy/internally-displaced-people> Accessed 05 January 2022. See also 

Roberto Vidal-López, ‘Truth-Telling and Internal Displacement in Colombia’ (ICTJ 2012) 

<www.ictj.org/sites/default/files/ICTJ-Brookings-Displacement-Truth-Telling-Colombia-

CaseStudy-2012-English.pdf> accessed 05 January 2022. 

12 Observatorio de Memoria y Conflicto (‘Observatory of Memory and Conflict) 

<http://micrositios.centrodememoriahistorica.gov.co/observatorio/infografias/violencia-

sexual/> accessed 05 January 2022. 

13 Ibid 

<http://micrositios.centrodememoriahistorica.gov.co/observatorio/infografias/desaparici

on-forzada/> accessed 05 January 2022. 

14 Rodrigo Uprimny Yepes and Nelson Camilo Sanchez, ‘Transitional Justice in Conflict: 

Reflections on the Colombian Experience’, tr Paula Corredor, in Roger Duthie and Paul Seils 

(eds) Justice Mosaics: How Context Shapes Transitional Justice in Fractured Societies (ICTJ 2017) 261-

2. 

15 Ibid. 

16 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 2. From 1899 to 1902, the ‘Thousand 

Days’ War’ was fought. (‘Guerra de Los Mil Días’). 
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paramilitary.17 As a response, guerrilla groups were organised by the opposition.18 Among 

them, FARC (Fuerza Armadas Revolucionarias de Colombia) and ELN (Ejército de 

Liberación Nacional – ‘National Liberation Army’), respectively founded in 1965 and 1962, 

which together represented the largest left-wing guerrillas.19 

After the assassination of Presidential candidate Jorge Eliécer Gaitán on 9 April 1948,20 

El Bogotazo,21 a period characterised by numerous riots in the urban centres, marked the 

beginning of La Violencia (‘The Violence’, 1948-1958).22 

                                                           
17 Ibid 2. 

18 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 2. 

19 See also National Centre for Historical Memory, ‘BASTA YA! Colombia: Memories of 

War and Dignity’ (2016) 129. 

20 Jorge Eliécer Gaitán was a Colombian lawyer who furthered his studies in Rome under the 

guidance of Enrico Ferri. He covered several institutional posts in his country, and, in 1945 

and 1946, he ran without success for the presidency as a Liberal against the official Liberal 

Party candidate. Nevertheless, the elections were won by Conservatives. Liberals decided to 

adopt a new program and drafted the Plataforma del Colón, according to which ‘Liberalism 

is the Party of the people’ and that ‘the basis of its existence as a Party derives from its being 

the interpreter of the universal historical forces that conceive society as an organic entity in 

a permanent process of transformation advancement and improvement in all orders of 

human activity’. With the death of Gaitán, who was working on social inclusion and expected 

to win the 1950 presidential elections, hopes for political change in Colombia vanished. Riots 

followed his assassination, venting the mob’s malcontent towards the Conservative Party. 

The event uncovered a profound hatred between the oligarchy and the working class, and 

intensified La Violencia. Herbert Braun, The Assassination of Gaitán: Public Life and Urban 

Violence in Colombia (UW Press 1985) 45-7; Rodrigo Llano Isaza, Historia Resumida del 

Partido Liberal Colombiano (2009) 69. 

21 The Digital Library of Bogotá collected narrative describing that period, available at 

Biblioteca Digital de Bogotá, ‘Los Bogotanos del Bogotazo’ 

<www.bibliotecadigitaldebogota.gov.co/sets/1455/?page=1> accessed 05 January 2022. 

22 This undeclared internal conflict resulted in the murder of approximately 200.000 

Colombians. Even though it is impossible to ascertain the exact number of killings, they are 

estimated to be greater than the total Western casualties, including South Korean, in the 

Korean War. Norman A Bailey, ‘La Violencia in Colombia’ (1967) 9 J Inter-Am Stud 561-2. 
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The end of General Gustavo Rojas Pinilla’s authoritarian government (1953-57) was 

followed by the creation of Frente Nacional (‘National Front’),23 an agreement concluded by 

the two main parties that envisaged their alternation in public offices for the following four 

presidential terms (1958-1974).24 However, the arrangement did not address the root causes 

of the violent confrontation, namely land distribution and structural inequalities.25 

Furthermore, the bipartisanship it established had the effect of disenfranchising other 

political actors such as the emerging Communist Party. Far-left guerrillas started looting and 

extorting landholders: these actions were aimed to obtain a ‘reparation from government’s 

                                                           
However, more recent studies argued that the number might be smaller, suggesting a 

maximum of 57.737 people murdered. Julio Enrique Romero-Prieto and Adolfo Meisel-

Roca, ‘Análisis demográfico de la Violencia en Colombia’ (2019) 50 Cuadernos de Historia 

Económica 28. 

23 According to scholars, the National Front was a regime of ‘demobilisation’ and represented 

a sort of reconfirmation of the control of traditional elites. Colombia remained as it had been 

before throughout the period: a highly unequal society. Formally, democratic institutions 

were restored, albeit the possibility of political participation remained virtually none for the 

minor parties. After 1967, abandoning the neo-populist and neo-liberal project, the Frente 

Nacional strengthened the executive, expanding the State’s capacity for intervention in all 

the main sectors of society and using the army in the rural area to curb the demands of the 

peasantry for participation. Franco Cazzola, ‘Colombia: Dal Dopoguerra ad Oggi’ 

(CIRPAC), available at: <www.toscana-

notizie.it/documents/10180/10347056/Colombia.doc/76db16d0-817b-4898-b0c0-

ca374fbe3ba1?version=1.0&t=1384169517090&targetExtension=pdf&download=true> 

accessed 07 February 2022, 18-9. 

24 The Colombian Constitution enshrined the provisions regarding the National Front. It 

envisaged the parity between Conservative and Liberal Parties in legislative and 

administrative posts. Furthermore, it required a two-thirds majority in order to approve 

congressional legislation. Robert H Dix, ‘The Varieties of Populism: The Case of Colombia’ 

(1978) 31 WPQ 334, at footnote 6. Cf Robert H Dix, ‘Colombia: The Political Dimensions 

of Change’ (YUP 1967). 

25 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 2. 
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unfulfilled promises’.26 Nevertheless, such a situation provoked a violent response from 

Conservative President Guillermo León Valencia (1962–66).27 

  

2.1.1. A long road towards peace. 

After a failed negotiation between the government of Alfonso López Michelsen (1974–

78) and FARC, President Julio César Turbay Ayala (1978–82) decided to implement a firm 

security policy against guerrillas accused of human rights violations.28 Lately, the 

Conservative government of Belisario Betancur (1982-86) started talks with the main 

subversive groups and arranged a ceasefire with Movimiento 19 de Abril (‘19 April 

Movement’, ‘M-19’).29 As part of the negotiation, the Unión Patriótica (‘Patriotic Union’, 

‘UP’) provided a space in policy for these social actors, albeit hundreds of its members were 

systematically killed during the 1980s by military and paramilitary forces.30 Hence, the respite 

ended, and FARC decided to withdraw from public forums. In these years, the Colombian 

Supreme Court’s Palace of Justice was assaulted by M-19, which also had stopped 

                                                           
26 Ibid 3. 

27 Ibid. 

28 Ibid 5. 

29 It was a left-wing urban guerrilla group, founded by Jaime Bateman after the fraudulent 

presidential elections of 19 April 1970. Ibid 2, 5-6. 

30 This act has been called a ‘political genocide’. Cf National Center for Historical Memory, 

Todo Pasó Frente A Nuestros Ojos: Genocidio de la Unión Patriótica 1984-2002 (Centro Nacional 

De Memoria Histórica 2018). The Special Jurisdiction for Peace is investigating such a 

phenomenon in its Case No 07. 
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negotiations, arguing central power’s violations of the ceasefire.31 Even though the 1991 

Constitution was promulgated,32 political violence intensified in the decade’s second half.33 

Several further attempts to negotiate with the FARC failed.34 Among them, the one carried 

out by Andrés Pastrana’s conservative administration (1998–2002),35 opposed by the newly-

created United Self-Defense Forces of Colombia (AUC, ‘Autodefensas Unidas de 

Colombia’).36 

                                                           
31 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 3. See also International Center for 

Transitional Justice, ‘La Comisión de la Verdad Sobre los Hechos del Palacio de Justicia’ 

(ICTJ 2009) <www.ictj.org/sites/default/files/ICTJ-Colombia-TC-Palace-Justice-2008-

Spanish.pdf> accessed 05 January 2022. 

32 Colombia, Constitución Política de Colombia, Gaceta Costitucional Número 114 del 04 

de Julio de 1991. A student movement’s proposal to replace the 1886 Constitution. Among 

other achievements, the 1991 Constitution radically changed the structure of the state: the 

Social Rule of Law State (Estado social de derecho) represented the heart of the new 

document. The Constituent Assembly enshrined the ideas of equality and participatory 

democracy, deeming a liberal state as the natural requirement of democracy, as well as 

safeguard of human rights and benchmark of justice. Indeed, it created judicial mechanisms 

to exercise rights, enshrining social rights and democratic and pluralist principles 

delegitimising the use of violence for political purposes. However, since such a process did 

not actively involve FARC and ELN, the hostilities continued. Fabra-Zamora, Molina-

Ochoa, and Doubleday (n 6) 8-11. Colombia, Constitución Política de Colombia, Article 1: 

‘Colombia is a social state under the rule of law, organized in the form of a unitary republic, 

decentralized, with autonomy of its territorial units, democratic, participatory, and pluralistic, 

based on the respect of human dignity, the work and solidarity of the individuals who belong 

to it, and the prevalence of the general interest’ [emphasis added]. 

33 Uprimny Yepes and Sanchez (n 14) 260. 

34 The Gaviria government in Mexico (1992) carried out a new tentative to negotiate with 

FARC, but it failed; the Liberal government of Ernesto Samper (1994-1998) did not make 

significant further steps in the negotiations since FARC did not regard him as a valid 

interlocutor because of severe allegations that drug cartels funded his campaign. 

35 After the kidnapping of Senator Jorge Eduardo Géchem Turbay, the government broke 

off the negotiation and ordered a military takeover of Caguán. 

36 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 7. 
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President Álvaro Uribe (2002-10) promoted a policy of ‘democratic security’ that 

strengthened armed forces and elaborated numerous strategies to weaken guerrillas.37 During 

his government, around 30.000 members of AUC were demobilised:38 the perception of 

safety in Colombia increased, and Uribe’s influence with it, allowing him to amend the 1991 

Constitution to permit his re-election.39 However, the Presidential program did not address 

the social and economic dimensions of the conflict; moreover, it encouraged methodical 

human rights violations, namely the premeditated murders of civilians by the military, and 

falsely presented them as guerrilla combatants killed in battle (known as ‘false positives’).40 

The Justice and Peace Law41 issued in 2005 created a procedure for prosecuting members 

of illegal groups, introducing measures to repair victims of the internal conflict, although 

excluding those of ordinary crimes or the drug war.42 Additionally, it was criticised for too 

                                                           
37 International Center for Transitional Justice, ‘An Overview of Conflict in Colombia’ (ICTJ 

2009) <www.ictj.org/sites/default/files/ICTJ-Colombia-Conflict-Facts-2009-English.pdf> 

accessed 05 January 2022, 1. 

38 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 7. 

39 Colombia, Acto Legislativo 02 de 27 de Diciembre de 2004 por el cual se reforman algunos 

artículos de la Constitución Política de Colombia y se dictan otras disposiciones. After a 

decade, Acto Legislativo 02 de 01 de Julio de 2015 will amend once again Article 197 of the 

Constitution, forbidding any form of presidential re-election. Acto Legislativo 02 de 1 de 

Julio de 2015 Por medio del cual se adopta una reforma de equilibrio de poderes y reajuste 

institucional y se dictan otras disposiciones. 

40 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 7. The phenomenon of extrajudicial 

executions that happened in order to obtain funding for the fight against terrorism and 

promotion in the military hierarchy. Carlos Martín Beristain, ‘Comisión De La Verdad e 

l’Esilio Colombiano nel Mondo’, in Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: 

Percorsi di Giustizia nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 37-8.  

41 Law No 975 of 25 July 2005 (‘Ley de Justicia y Paz’). It was adopted after lengthy 

negotiations that provided a framework favouring the demobilisation and reinsertion of 

components of ‘illegal armed groups’. 

42 Anna Myriam Roccatello and Gabriel Rojas, ‘A Mixed Approach to International Crimes’ 

in Adolfo Ceretti and Roberto Cornelli, Milano Bogotá: Percorsi di Giustizia nella Colombia dopo 

l’Accordo di Pace (Giappichelli 2020) at footnote 6. 
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lenient penalties and it failed to provide incentives for truth-telling,43 albeit the Constitutional 

Court’s judgments tried to redress these problems and strengthened the legislation.44 

 

                                                           
43 Only victims of crimes committed by the accused judged under this law’s beneficiaries 

could ask for reparations. Other victims can potentially obtain compensation under the 1448 

Law of 2011 (Victim’s Law). Ley 1448 de 10 de Junio de 2011 por la cual se dictan Medidas 

de Atención, Asistencia y Reparación Integral a las Víctimas del Conflicto Armado Interno 

y se dictan Otras Disposiciones. Furthermore, the Justice and Peace Law offered the 

possibility to drug lords to go free or receive reduced sentences, and at any rate avoid 

extradition to the United States on the basis of the clause granting amnesty for crimes with 

an ‘indirect’ political purpose, conceiving the drug trafficking a ‘means’ to finance political 

ends. Nevertheless, this clause was later struck down by the courts. Jon Elster, ‘Notes on 

Transitional Justice in Colombia’, in Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa and 

Nancy C Doubleday (eds), The Colombian Peace Agreement: A Multidisciplinary Assessment 

(Routledge 2021) 48. Nonetheless, it must be underlined that the Peace Agreement had also 

the goal to expand and refine the law’s relevant provisions’. Exemplary, the reparations 

envisaged by the Comprehensive System of Truth, Justice, Reparation and Non-Repetition 

were ‘symbolic and collective’, namely ‘the recognition of responsibility, public apologies, 

and restorative sanctions. Anna Myriam Roccatello and Gabriel Rojas, ‘A Mixed Approach 

to International Crimes’ in Adolfo Ceretti and Roberto Cornelli, Milano Bogotá: Percorsi di 

Giustizia nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 73-4. For a complete account 

regarding the role of the United States as involved in the negotiations of the Justice and Peace 

Law, see Annie R Bird, US Foreign Policy on Transitional Justice (OUP US 2015) 124-42. 

44 See, inter alia, Colombia, Judgment C-370/06 about the Law 975 of 2005 (18 May 2006). 

Cf National Center for Historical Memory, ‘Justicia: Balance de la Contribución del CNMH 

Al Esclarecimiento Histórico’ (Centro Nacional de Memoria Histórica 2018). Moreover, 

notable AUC commanders were extradited to the U.S. in order to face charges of drug 

trafficking without first being held accountable for the human rights violations perpetrated 

in Colombia. Jennifer L McCoy, Jelena Subotic, and Ryan E Carlin, ‘Transforming 

Transitional Justice from Below: Colombia’s Pioneering Peace Proposal’, in Jorge Luis Fabra-

Zamora, Andrés Molina-Ochoa and Nancy C Doubleday (eds), The Colombian Peace Agreement: 

A Multidisciplinary Assessment (Routledge 2021) 102. 
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2.1.2. The 2012-2016 Peace Process. 

Only at the end of 2010 it was publicly recognised that there was an internal conflict in 

Colombia.45 New President Juan Manuel Santos (2010-2014)46 was elected to continue the 

‘democratic security’ strategy,47 and in 2011, proposed the Victim and Land Restitution 

Law.48 The following year, Congress approved the Marco Jurídico Para la Paz (‘Legal 

Framework for Peace’),49 a constitutional amendment that paved the way to transitional 

justice. In August 2012, it was announced that a negotiation plan with FARC was settled 

after confidential talks conducted in Havana,50 with the aim to ‘establish a narrative that 

would give a sense of direction to the peace process, set clear limits to the negotiations, and 

yet open a space within which both sides could “live”’.51 The conceptual basis was built on 

breaking the link between violence and politics and avoiding past mistakes.52 A key point was 

the recognition of ‘all’ the victims (not just those of the FARC),53 who covered an essential 

and official role since the very beginning of the consultations,54 which started in Oslo in 

                                                           
45 Jaramillo Caro (n 4) 27. 

46 He was awarded the Nobel Peace Prize in 2016 ‘for his resolute efforts to bring the 

country’s more than 50-year-long civil war to an end’. The Nobel Prize, ‘The Nobel Peace 

Prize for 2016 (07 October 2016) <www.nobelprize.org/prizes/peace/2016/press-

release/> accessed 05 January 2022. 

47 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 8. 

48 Colombia, Ley 1448 de 10 de Junio de 2011. 

49 Colombia, Acto Legislativo 01 del 31 de Julio 2012 por medio del cual se Establecen 

Instrumentos Jurídicos de Justicia Transicional en el Marco del Artículo 22 de la Constitución 

Política y se Dictan Otras Disposiciones. 

50 BBC, ‘Colombia Agrees to Hold Peace Talks with Farc Rebels’ (28 August 2012) 

<www.bbc.com/news/world-latin-america-19393096> accessed 05 January 2022. 

51 Jaramillo Caro (n 4) 30 [emphasis added]. 

52 Ibid 31. 

53 Ibid 36, 39. 

54 Anna Myriam Roccatello, ‘Il Caso della Giurisdizione Speciale per la Pace in Colombia’, in 

Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: Percorsi di Giustizia nella Colombia dopo 

l’Accordo di Pace (Giappichelli 2020) 16. 
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October 2012 and, on 19 November 2012, moved to Cuba,55 not stopping until an agreement 

was reached on the six points of the agenda.56 

 

2.2. The Final Agreement. 

The Peace Agreement was signed by the re-elected President Santos (2014-2018)57 and 

Rodrigo Londoño Echeverri, Commander-in-chief of FARC, on 26 September 2016.58 The 

citizenry was allowed to decide on its acceptance,59 and the plebiscite took place on 2 October 

                                                           
55 Cuba and Norway were the ‘guarantors’ of the negotiations. Venezuela and Chile were 

invited to ‘accompany’ the process. The United States gave its full support to the process. 

However, with the change from Obama’s government to the one of Donald John Trump, 

the attitude changed, making the situation more complicated. Jaramillo Caro (n 4) 28-9. 

Furthermore, the UNSC unanimously passed two resolutions with the aim of creating and 

implementing a political mission to verify the ceasefire (it will reach the consensus also in 

order to pass three additional resolutions to support the process). See UNSC Res 2261 (25 

January 2016) UN Doc S/RES/2261 (2016); Res 2366 (10 July 2017) UN Doc S/RES/2366 

(2017). See also the United Nations Mission in Colombia, available at 

<https://colombia.unmissions.org/en/mandate> accessed 05 January 2022. The UK 

Permanent Mission to the United Nations acted as ‘pen holder’ of the resolutions. 

Historically, FARC had no trust in the United Nations, especially after the failure of the peace 

process in Caguán (1999-2002). 

56 Jaramillo Caro (n 4) 33. 

57 Fabra-Zamora, Molina-Ochoa, and Doubleday (n 6) 9. 

58 Jaramillo Caro (n 4) 29. 

59 The Colombian Constitutional Court declared the plebiscite’s conditional constitutionality 

in Judgment C-379/16. In other words, the Court explained, inter alia, the requirements that 

had to be met by the Ley Estaturaria número 94 de 2015 Senado, 156 de 2015 Cámara, por 

medio de la cual se regula el Plebiscito por la Paz in order to be considered constitutional. 

See paras 2.1.1-2.1.9. 



 

129 

 

2016,60 reflecting the polarisation of Colombian society:61 50,21% (6.431.376) voted ‘No’, 

rejecting it.62 Consequently, some aspects of the document were renegotiated, and several 

stakeholders consulted before signing the revised arrangement in Teatro Colón (24 

November 2016). Such a document was later approved by both houses of Congress as 

representative of the people, albeit the Centro Democrático party boycotted voting.63 On 1 

December 2016, the Final Agreement was ratified.64 

By January, the guerrilla group began the disarmament under UN monitoring:65 

 

                                                           
60 UNCHR, ‘Annual Report of the United Nations High Commissioner for Human Rights 

on the Situation of Human Rights in Colombia’ (23 March 2017) UN Doc 

A/HRC/34/3/Add para 2. 

61 See also Beristain, ‘Comisión de la Verdad e l’Esilio Colombiano nel Mondo’ (n 40) 29. 

The abstention rate was over 60 per cent. 

62 Colombia, Registraduría Nacional del Estado Civil, ‘Plebiscito 2 Octubre 2016, República 

de Colombia’ 

<https://elecciones.registraduria.gov.co/pre_plebis_2016/99PL/DPLZZZZZZZZZZZZ

ZZZZZ_L1.htm> accessed 05 January 2022. 

63 See also Stefania Ninatti, ‘Prime Osservazioni sull’Accordo di Pace del 2016 e sulla Sua 

(Complessa) Attuazione’, in Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: Percorsi 

di Giustizia nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 9. 

64 UNCHR, ‘Annual Report of the United Nations High Commissioner for Human Rights 

on the Situation of Human Rights in Colombia’ (23 March 2017) UN Doc 

A/HRC/34/3/Add para 2. In order to pass some legislation necessary for the Agreement’s 

implementation, a fast-track mechanism was created. It is relevant to mention that it 

represents a Special Agreement under Common Article 3 of the 1949 Geneva Conventions, 

as per its international standing. Article 3 Common to the Geneva Conventions (‘Conflicts 

Not of an International Character’): […] The Parties to the conflict should further endeavour 

to bring into force, by means of special agreements, all or part of the other provisions of the 

present Convention. The application of the preceding provisions shall not affect the legal 

status of the Parties to the conflict’. See also Colombia, Final Agreement (24 November 

2016), Preamble. 

65 Jaramillo Caro (n 4) 43. 
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 ‘Colombians saw striking images of the FARC’s men and women sailing 

down rivers in wooden boats – some carried parrots on their shoulders […] or 

marching in rows down small country roads on their way to the zones […]. 

Nobody could believe this was happening. It was the end of the war. There was 

now the possibility of peace.’66 

 

2.2.1. Content. 

The ‘Final Agreement to End the Armed Conflict and Build a Stable and Lasting Peace’ 

(hereinafter ‘Final Agreement’ or ‘Peace Agreement’)67 counts six parts corresponding to the 

agenda’s six negotiation points. The First Chapter is dedicated to rural reforms and aims to 

transform access and distribution of land and diminish agrarian poverty by 50% in 10 years.68 

Chapter 2 fosters political participation and promotes new voices in the Colombian public 

structure.69 Inter alia, it creates a system of guarantees to exercise political opposition. The 

Third Chapter defines rules for the termination of the hostilities between FARC and the 

government, establishing a ceasefire, collecting and storing weapons, and the DDR process 

(‘Demobilization, Disarmament, and Reintegration’).70 Chapter 4 deals with the problem of 

illicit drugs and narcotrafficking, advancing the transformation of territories and promoting 

legal sources of income and firm judicial actions against local organised crime.71 The Fifth 

creates an innovative system to protect victims’ rights to know the truth, obtain justice and 

                                                           
66 Ibid. 

67 Colombia: Final Agreement to End the Armed Conflict and Build a Stable and Lasting 

Peace (24 November 2016). 

68 Ibid Chapter 1 (‘Towards a New Colombian Countryside: Comprehensive Rural Reform’). 

Such measures are intended to contribute to a structural transformation of Colombia’s rural 

areas. 

69 Ibid Chapter 2 (‘Political Participation: A Democratic Opportunity to Build Peace’). 

70 Ibid Chapter 3 (‘End of the Conflict’). According to these dispositions, ex-FARC 

combatants will convert to civilian life. Upon disarmament, FARC will transform into a 

political party (called ‘Partido Comunes’ since 2021) with a minimum of five seats in each of 

the houses of Congress for two periods (i.e. 10 out of 280). 

71 Ibid Chapter 4 (‘Solution to the Illicit Drugs Problem’). 
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accountability,72 receive reparations, and avoid repetition to promote coexistence and 

reconciliation.73 Lastly, Chapter 6 is about ratification, implementation, and verification.74  

 

2.2.2. The Comprehensive System. 

The Final Agreement created a ‘Comprehensive System for Truth, Justice, Reparations, 

and Non-Recurrence’ (‘SIVJRNR’), with the purpose to uncover ‘the truth about what 

happened throughout the conflict, including the multiple causes, origins, and effects thereof 

[…].75 A mixture of autonomous institutions providing alternative criminal treatment and 

incentives to uncover the truth about past violations and compensate victims was established: 

                                                           
72 The Prosecutor Khan of the International Criminal Court recognised the efforts of 

Colombia to fight impunity and expressed its support to the Special Jurisdiction of Peace. 

However, three bills have been proposed by Centro Democrático to modify the Special 

Jurisdiction of Peace or deny its jurisdiction over international crimes perpetrated during the 

conflict. According to International Center for Transitional Justice (ICTJ) sources, in its 

comments to the International Criminal Court, ICTJ pointed out challenges to a 

benchmarking methodology for Colombia, given the unique challenges posed by the 

convergence of three different and simultaneous justice systems (ordinary, Justice and Peace, 

and Special Jurisdiction for Peace) and the current and political and security situation.  

73 Ibid, Chapter 5 (‘Agreement Regarding the Victims of the Conflict: “Comprehensive 

System for Truth, Justice, Reparations and Non-Recurrence”, including the Special 

Jurisdiction for Peace; and Commitment on Human Rights’). 

74 Ibid Chapter 6 (‘6. Implementation, Verification and Public Endorsement’). Importantly, 

section 6.2 also takes into account the perspective of the ethnic groups, including indigenous 

and Afro-Colombians. Many responsibilities of the verification are delegated to the United 

Nations: its Verification Mission’s mandate was extended on 31 October 2021. Its recent 

Quarterly report underlines the endurance of the precarious situations and violence that 

unequally affect indigenous and Afro-Colombian areas. UN Verification Mission in 

Colombia, ‘Report of the Secretary-General’ (24 September 2021) UN Doc S/2021/824 

paras 7, 9, 20, 76, 97. 

75 Final Agreement, Chapter 5 (‘Agreement regarding the Victims of the Conflict: 

“Comprehensive System for Truth, Justice, Reparations and Non-Recurrence”, including the 

Special Jurisdiction for Peace; and Commitment on Human Rights’), ‘Historical Clarification 

of the Truth’. 
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the Special Jurisdiction for Peace (hereinafter ‘JEP’),76 a judicial institution that tries to 

address disparate demands for justice related to gross human rights violations and infractions 

of IHL that happened during the armed conflict;77 the Commission for the Clarification of 

Truth, Coexistence, and Non-repetition (hereinafter, ‘Truth Commission’ or ‘CEV’),78 a non-

judicial institution whose mission is shedding light on the violations committed in the conflict 

and offer a comprehensive and inclusive explanation of its complexity; the Unit for the 

Search for Persons Presumed Disappeared in the context of and because of the armed 

conflict (hereinafter ‘Search Unit’),79 a humanitarian entity that searches and identifies people 

deemed disappeared.80 Moreover, several reparative measures have been initiated, including 

acknowledging collective responsibility, psycho-social care, reparations for forcefully 

displaced people, land restitution, and rural development.81 

                                                           
76 Ibid 5.1.2. (‘Justice’). See also the official website, ‘Jurisdicción Especial Para la Paz’ 

<https://www.jep.gov.co/Paginas/Inicio.aspx> accessed 05 January 2022. 

77 The Special Jurisdiction for Peace does not substitute ordinary Colombian judicial organs 

but flanks them. Its sui generis procedure envisages moments of both retributive and 

restorative justice. For a complete account, see Roccatello and Rojas (n 42). In this regard, 

the constitutional amendment that created JEP underlined that ‘restorative justice chiefly 

attends the needs and dignity of victims, and it is applied with a comprehensive approach to 

guarantee justice, truth, and non-repetition’. Acto Legislativo 01 del 04 Abril de 2017 Por 

medio del cual se crea un título de disposiciones transitorias de la constitución para la 

terminación del conflicto armado y la construcción de una paz estable y duradera y se dictan 

otras disposiciones, Chapter I, Transitory Article 1. As of January 2022, there are seven 

macro cases. 

78 Comisión de la Verdad: <https://comisiondelaverdad.co/> accessed 05 January 2022. 

79 Final Agreement. See also the official website, ‘Unidad de Búsqueda de Personas Dadas 

Por Desaparecidas’: <https://ubpdbusquedadesaparecidos.co/> accessed 05 January 2022. 

80 An innovative aspect of the Search Unit is that the location of the remains does not rely 

on the progress of criminal proceedings. According to official data, 993.25 persons have been 

reported missing. Unidad de Búsqueda de Personas Dadas Por Desaparecidas, ‘Universo de 

Personas dadas por Desaparecidas’ <https://ubpdbusquedadesaparecidos.co/sites/portal-

de-datos/universo-de-personas-dadas-por-desaparecidas/> accessed 05 January 2022. 

81 It must be remembered that Colombia is one of the most unequal countries in the world. 

A 2017 Oxfam Report shows that 80% of the Colombian land is held by 1% of the 
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3. The Commission for the Clarification of Truth, Coexistence and Non-Repetition. 

Envisaged as a cornerstone of the Comprehensive System of Truth, Justice, Reparations 

and Non-Repetition,82 the Comisión para el Esclarecimiento de la Verdad, la Convivencia y 

                                                           
population. Oxfam, ‘Radiografia de la Desigualdad: Lo Que Nos Dice El Último Censo 

Agropecuario Sobre la Distribución de la Tierra en Colombia’ (July 2017). 

On the importance of making more flexible the rules of evidence in order to guarantee the 

restitution of property rights to victims, see Luis Enrique Ruiz González, Rocío Del Pilar 

Peña-Huertas, María Mónica Parada-Hernández, Alfonso Javier Lozano Valcárcel, Bryan 

Triana Ancínez, Milton Alberto Valencia-Herrera, ‘Who Owns What in Macondo? The 

Flexibilization of the Rules of Evidence in Land Restitution in Colombia’ (2021) 15 Int J 

Transitional Justice. See also Jon D Unruh and Musa Adam Abdul-Jalil, ‘Housing Land and 

Property Rights in Transitional Justice’ (2021) 15 Int J Transitional Justice, 1. Rocío Del Pilar 

Peña-Huertas, María Mónica Parada-Hernández, Natalia Abril-Bonilla, Luisa Fda Uribe-

Larrota, María Camila Jiménez-Nicholls and Ana Valentina Nieto-Cruz, ‘Collective 

Ownership and Land Restitution: A new Opportunity for Afro-Colombian Communities’ 

(2021) 15 Int J Transitional Justice, 230-41; Lejandrina Pastor and Angela Santamaria, 

‘Experiences of Spiritual Advocacy for Land and Territorial Itineraries for the Defense of 

Wiwa Women’s Rights in Postconflict Colombia’ (2021) 15 Int J Transitional Justice, 86-107. 

82 Final Agreement, 5.1.1. (‘Truth: Truth. Coexistence and Non-Recurrence Commission and 

Special Unit for the Search for Persons deemed as Missing in the context of and due to the 

conflict’). Specifically, 5.1.1.1 (‘Truth, Coexistence and Non-Recurrence Commission). ‘The 

end of the conflict is a unique opportunity to satisfy one of the greatest desires of Colombian 

society and of the victims in particular: to uncover and learn the truth about what happened 

during the conflict. Colombia needs to know what happened and what must never happen 

again […] to forge a future in which the well-being and dignified quality of life of everyone 

are guaranteed, thus helping to break, once and for all, the cycles of violence that have scarred 

Colombian history. By starting over again, we can contribute to the construction and 

preservation of historical memory and gain a broad understanding of the multiple facets of 

the truth about the conflict, including the historical dimension, so as not only to realise the 

right to the truth but also to contribute to laying the foundations for coexistence, 

reconciliation and non-recurrence. With this aim in mind, we […] have reached an agreement 

to set in motion, once the Final Agreement has been signed, the Truth, Coexistence and 
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la No Repetición responds to the ‘ethical, political and historical need to contribute […] to 

creating the conditions, commitments and guarantees of non-recurrence’.83 The Colombian 

Legislative Act No 01 of 04 April 201784 modified the Constitution,85 establishing the said 

autonomous and independent non-judicial mechanism of constitutional rank,86 whose terms 

of reference are outlined in Decree-Law No 588 of 05 April 2017.87 It was mandated to 

                                                           
Non-Recurrence Commission (hereinafter the Commission), which will be an independent, 

impartial mechanism of an extrajudicial nature. […]’. 

83 Final Agreement, 5.1.1.1. 

84 Colombia, Acto Legislativo 01 del 04 Abril de 2017 Por medio del cual se crea un título de 

disposiciones transitorias de la constitución para la terminación del conflicto armado y la 

construcción de una paz estable y duradera y se dictan otras disposiciones. 

85 Ibid Transitory Article 1. 

86 Ibid Chapter I (Sistema Integral de Verdad, Justicia, Reparación y No Repetición), 

Transitory Article 1 (‘Sistema Integral de Verdad, Justicia, Reparación y No Repetición 

(SIVJRNR)’): ‘El Sistema integral estará compuesto por los siguientes mecanismos y 

medidas: la Comisión para el Esclarecimiento de la Verdad [...]’. Colombia, Decreto Ley 588 del 05 

de Abril de 2017 por el cual se organiza la Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la no Repetición. 

: ‘La CEV será un mecanismo extrajudicial. Por tanto sus actividades no tendrán carácter 

judicial […]; Acto Legislativo 01 del 04 Abril de 2017, Chapter II, Transitory Article 2. See 

also Final Agreement 5.1.1.1, ‘Comisión para el Esclarecimiento de la Verdad, la Convivencia 

y la No Repetición’ (‘Commission for the Clarification of Truth, Coexistence and Non-

Recurrence’).  

87 Colombia, Decreto Ley 588 del 05 de Abril de 2017. See also Final Agreement, 6.1.9. f). 

The urgency of such an implementation was also highlighted by the ‘Annual report of the 

United Nations High Commissioner for Human Rights on the Situation of Human rights in 

Colombia’ (23 March 2017) UN Doc A/HRC/34/3/Add.3, IV Recommendations (a): ‘The 

United Nations High Commissioner for Human Rights […] [u]rges State entities to 

implement all aspect of the peace agreement based on international human rights standards, 

and calls on the State and FARC-EP to recognize fully their responsibility for serious 

violations of human rights and international humanitarian law, in order to generate effective 

reparations processes based on consensus with victims’. 
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exercise its activities for three years,88 starting from the end of the preparation period.89 

Nevertheless, Colombia’s Constitutional Court favoured a seven-month extension, thus until 

27 June 2022, with additional two months for outreach on its final report.90 Its guiding 

criteria,91 which shall be followed in coordination with other peacebuilding measures,92 are 

                                                           
88 More specifically, the Commission’s work has been divided into four temporal periods. 

Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 76-8. 

89 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title I, Article 1. See also Final 

Agreement 5.1.1.1.7. (‘Term’). 

90 Asserting that the Covid-19 pandemic impeded the commission from fulfilling victims’ 

rights, victims’ associations filed a lawsuit on 29 June 2021 arguing the partial 

unconstitutionality of Articles 1 and 24 of Colombia, Decreto Ley 588 del 05 de Abril de 

2017. The Constitutional Court ruled in favour of an extension of the period. Colombia, 

Constitutional Court, Judgment C-337/21 of 01 October 2021. 

91 See also Final Agreement, 5.1.1.1.1. (‘Guiding Criteria’). 

92 Namely, with the mechanisms established by the Comprehensive System of Truth, Justice, 

Reparation and Non-Repetition (SIVJRNR). Colombia, Decreto Ley 588 del 05 de Abril de 

2017, Title II, Article 9 (‘Coordinación con otras Medidas de Construcción de Paz’, 

‘Coordination with other Peacebuilding Measures’). 
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the centrality of victims;93 a plural, broad and balanced process of participation;94 a territorial 

approach to attain a better understanding of the regional conflicts’ dynamics;95 a differential 

and gender focus; and the promotion of coexistence and reconciliation, together with the 

implementation of guarantees of non-recurrence.96 

 

3.1. The right to truth. 

The Commission’s main objective is to guarantee the realisation of said right, which has 

been conceived as essential to avoid the recurrence of gross human rights violations, advance 

reconciliation, and build a stable and lasting peace.97 Furthermore, the Preamble of Decree-

                                                           
93 Ibid, Article 5 (‘Centralidad de las Víctimas’): Los esfuerzos de la CEV estarán centrados 

en garantizar la participación de las víctimas del conflicto, asegurar su dignificación y 

contribuir a la satisfacción de su derecho a la verdad en particular, y en general de sus 

derechos a la justicia, la reparación integral y las garantías de no repetición, siempre teniendo 

en cuenta el pluralismo y la equidad. Todo lo anterior debe contribuir además a la 

transformación de sus condiciones de vida’ (The CEV's efforts will focus on guaranteeing 

the participation of the victims of the conflict, ensuring their dignity and contribute to the 

satisfaction of their right to the truth in particular, and in in general, their rights to justice, 

comprehensive reparation and guarantees of non-repetition, always taking into account the 

pluralism and equity. All of the above must also contribute to the transformation of their 

living conditions). 

94 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title II, Article 6 (‘Participación’, 

‘Participation’). See Article 19. 

95 Ibid Title II, Article 7 (‘Enfoque Territorial’, ‘Territorial Focus’). See also Colombia, 

Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No Repetición, 

‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para Transformar’ (19 

March 2019) 58-61. 

96 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title II, Article 10 (‘Convivencia y 

Reconciliación’, ‘Coexistence and Reconciliation’); Colombia, Comisión para el 

Esclarecimiento de la Verdad, la Convivencia y la No Repetición, ‘Lineamientos 

Metodológicos: Escuchar, Reconocer, y Comprender para Transformar’ (19 March 2019) 30-

2. 

97 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Preamble: ‘La CEV tiene como 

objetivo principal garantizar el derecho a la verdad, el cual ha reconocido el Acuerdo Final como 
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Law No 588 also specifies that ‘it is necessary and urgent to implement this regulation as a 

guarantee for victims and society of the right to the truth’.98 

 

3.2. Composition. 

As required by law,99 in November 2017, the Selection Committee100 published the names 

of the eleven commissioners who make up the CEV,101 reflecting criteria such as equal gender 

                                                           
un pilar fundamental para la consolidación de la paz’; Article 3 and Paragraph: ‘[...] [E]s 

necesario entender la construcción de la verdad también como una parte esencial de la 

construcción de la paz’. See also Final Agreement 5.1.1.1.  

98 ‘[R]esulta necesario y urgente proceder a implementar dicha regulación como garantías de 

las víctimas y la sociedad frente al derecho a la verdad. Colombia, Decreto Ley 588 del 05 de 

Abril de 2017 , Preamble [free translation, emphasis added]. The Colombian Constitutional 

Court has recognised the inalienable right to truth, progressively granting it greater 

independence until recognition as an autonomous human right. Colombia, Constitutional 

Court, inter alia, Judgments Nos T-006/92; T-597/92; T-275/94; C-228/02; C-580/02 ; C-

875/02 ; T-249/03; C-004/03; C-370/06; C-454/06, para 31; C-209/07; C-516/07; C-

208/08 C-260/11. See also Supreme Court of Justice, Judgments of the Criminal Division 

Nos 34782 (09 December 2010) and 34547 (27 April 2011). See also Colombia, Ley 1448 de 

10 de Junio de 2011, Chapter II, Article 23. Furthermore, the Justice and Peace Law 

establishes that society as a whole, especially the victims, have the full, effective and 

inalienable right to know the truth about the crimes perpetrated by groups organised outside 

the law and the whereabouts of the persons that were either kidnapped or disappeared. 

Colombia, Law No 975 of 25 July 2005 (‘Por la cual se dictan disposiciones para la 

reincorporación de miembros de grupos armados organizados al margen de la ley, que 

contribuyan de manera efectiva a la consecución de la paz nacional y se dictan otras 

disposiciones para acuerdos humanitarios’). See, in particular, Articles 7, 15, 49, 56 and 57. 

99 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title V, Article 24. 

100 The Selection Committee was constituted on 18 April 2017 and launched calls for the 

filling of 82 positions in the Comprehensive System of Justice, Reparation and Non-

Repetition. 

101 See also the official website of the Commission: Comisión de la Verdad, ‘Los y Las 

Comisionadas’ <https://comisiondelaverdad.co/la-comision/los-y-las-comisionadas> 

accessed 05 January 2022. 
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participation, ethnic diversity, pluralism, interdisciplinarity and regional representation in its 

choices.102 Their selection procedure had to offer guarantees of legitimacy, impartiality and 

independence to the whole Colombian society and, in particular, to victims.103 Chosen 

personalities had distinguished themselves for their ‘ethical suitability, impartiality, 

independence, commitment to human rights and justice, absence of conflicts of interest, 

knowledge of the armed conflict, IHL and human rights, and a recognised track record in 

one of these fields’.104 Currently, the Commissioners are Francisco José de Roux Rengifo,105 

Alejandra Miller, Alejandro Valencia Villa, Leyner Palacios Asprilla,106 Marta Ruiz, Carlos 

Martín Beristain,107 Lucía González, Carlos Guillermo Ospina, Patricia Tobón Yagarí, Saúl 

Franco and Alejandro Castillejo.108 According to Resolution No 0006/2018,109 they are 

                                                           
102 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Article 24; see also Final Agreement, 

5.1.1.1.1. 

103 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Article 24. 

104 Ibid. See also Ibid, Title V, Article 27, according to which Commissioners enjoy a special 

regime, and their opinions, conclusions, recommendations, reports and analyses in 

compliance with the objectives, functions and mandate of the CEV may not be challenged 

in judicial or disciplinary proceedings. Colombia, Ibid Article 29; Article 30 concerns 

Commissioners’ powers. 

105 The CEV shall be managed by the President of the CEV, in accordance with the guidelines 

of the plenary of commissioners. Colombia, Decreto Ley 588 del 05 de Abril de 2017. See 

also Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title V, Article 21 and Final 

Agreement, 5.1.1.1.6. (‘Chair of the Commission’). 

106 Who substituted Ms. María Ángela Salazar. 

107 Mr. Beristain is the only non-Colombian commissioner. According to Decreto Ley 588 

del 05 de Abril de 2017, Article 24, the Selection Committee had the possibility to select no 

more than three foreign commissioners. 

108 Who substituted Mr. Alfredo Molano Bravo. 

109 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, Res No 006 of 24 August 2018 (‘Por el Cual se Adopta la Estructura Interna y la 

Planta de Personal de la Colombia, Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición’). 
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flanked by 444 staff members.110 

 

3.3. Practical constraints. 

The truth commission finds itself bound by limits marked by its mandate, which inevitably 

shape and influence the work of the non-judicial body. 

 

3.3.1. Time. 

The Commission has the internal conflict period as its period of focus. While it is 

challenging to establish a specific moment or an event to determine the beginning of the 

interval covered, 1958 marked the end of two-party political violence and the beginning of 

insurgent and counterinsurgent violence, which has come to shape the internal armed 

conflict. However, in order to fully clarify the origins and multiple causes of the war, CEV 

may explore important antecedents, taking into account, among other things, the reports of 

the Historical Commission on the Conflict and its Victims.111 

 

3.3.2. Security.  

The non-judicial body has to coordinate with the State authorities to implement the 

necessary security measures for the commissioners and those participating in its activities, 

also considering the delicate circumstances of the Colombian reality.112 It must be highlighted 

that protecting victims is, inter alia, the responsibility of the Departamento Administrativo 

                                                           
110 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, Res No 006 of 24 August 2018 (‘Por el Cual se Adopta la Estructura Interna y la 

Planta de Personal de la Colombia, Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición’), Article 3. 

111 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 12. See also Final 

Agreement 5.1.1.1.3. (‘Time Period Studied by the Commission’). Among them, the period 

of social unrest in the 1920s; the episodes of early violence in the 1930s and early 1940s, as 

well as the assassination of Jorge Eliécer Gaitán and La Violencia. Colombia, Comisión para 

el Esclarecimiento de la Verdad, la Convivencia y la No Repetición, ‘Lineamientos 

Metodológicos: Escuchar, Reconocer, y Comprender para Transformar’ (19 March 2019) 16. 

112 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 66-7. 
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de Seguridad (DAS), the political police which carried out intelligence operations against 

Colombian citizens until a few years ago.113 

 

3.3.3. Funding. 

The funding of the Commission is made up of the assigned resources of the General 

Budget of the Nation.114 In this regard, it must be underlined that about 60% of such income 

was cut in 2019.115 Nevertheless, CEV can accept public and private donations and 

contributions from International Cooperation resources or other funds to fulfil its 

objectives.116 Therefore, the international community support has had a significant role: 

thanks to its assistance, 108 projects supporting the Commission’s mandate were 

inaugurated, and civil society organisations led 39 of them, according to the International 

Center for Transitional Justice (ICTJ) sources. 

 

3.4. Mandate. 

CEV’s terms of reference are outlined in Article 11117 and determine the multiple tasks 

assigned to the Truth Commission,118 whose information will not be used for criminal 

charges before any jurisdictional authority.119 In other words, the information received or 

                                                           
113 Carlos Martín Beristain, ‘Dibattito’, in Adolfo Ceretti and Roberto Cornelli (eds), Milano-

Bogotá: Percorsi di Giustizia nella Colombia dopo l’Accordo di Pace (Giappichelli 2020) 67; Beristain, 

‘Comisión de la Verdad e l’Esilio Colombiano nel Mondo’ (n 40) 31. 

114 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title VI, Article 30. The resources 

and assets of the CEV shall be executed under the rules of private law, without prejudice to 

the general principles of public administration. See also Final Agreement 5.1.1.1.9 

(‘Financing’). 

115 Beristain, ‘Comisión de la Verdad e l’Esilio Colombiano nel Mondo’ (n 40) 37. 

116 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title VI, Article 30. The resources 

and assets of the CEV shall be executed under the rules of private law, without prejudice to 

the general principles of public administration. See also Final Agreement 5.1.1.1.9 

(‘Financing’). 

117 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 11. 

118 Ibid para 1. 

119 Ibid Title I, Article 4. See also Colombia, Acto Legislativo 01 del 04 Abril de 2017, Chapter 

II (Comisión Para el Esclarecimiento de la Verdad, La Convivencia y la No Repetición y 
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produced by CEV may not be transferred to judicial authorities and used to attribute 

responsibility in judicial proceedings or have evidentiary value, nor may the judicial 

authorities request it. Furthermore, if a person under JEP’s jurisdiction participates in the 

truth commission, JEP must be informed.120 

Table 1 (‘Colombian Truth Commission’s Retrospective Mandate’) analyses the expected 

retrospective contribution of the Truth Commission, which should be supported by 

extraofficial reconstructions of the conflict’s dynamics121 considering previous truth-building 

efforts.122 It has to guarantee the greatest possible objectivity and impartiality in developing 

its activities.123 Indeed, CEV has to inquire ‘the complexity of the contexts and territorial 

dynamics in which these [events] happened’.124 It should delineate the patterns of abuse, 

illustrating the historical background, the origins and multiple causes of the conflict,125 the 

factors and conditions that facilitated or contributed to its persistence126 and development.127 

An additional assignment is to clarify the causes, origins and forms of manifestation of 

paramilitarism, shedding light on its organisation, functioning and impact.128  

                                                           
Unidad de Búsqueda de Personas Dadas por Desaparecidas en el Contexto y en Razón del 

Conflicto Armado), Transitory Article 2 (Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición). 

120 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 13. 

121 Ibid para 1. 

122 Ibid Article 14. See Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title V, Article 

23, para 5 and Final Agreement 5.1.1.1.1. (‘Guiding Criteria’), Methodology. It must be 

underlined that between 1958 and 2006, twelve commissions of investigation and 

clarification of the violence were established. For instance, the Commission on the events of 

the Palace of Justice, or the Commission on Ways to Overcome Violence under Gaviria’s 

administration; José Alejandro Pacheco Jiménez, ‘La Verdad Guatemalteca: Lecciones para 

el Caso Colombiano’ (2020) 19 Revista Jurídica Piélagus, 10. 

123 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 14. 

124 Ibid Title III, Article 11, para 1. 

125 Ibid para 6. 

126 Ibid para 7. 

127 Ibid para 8. The CEV may rely, inter alia, on the reports produced by the Historical 

Commission of the Conflict and its Victims as inputs. Ibid paras 7 and 8. 

128 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 11, para 9. 
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Moreover, the non-judicial entity is mandated, similarly to the Commissions of Timor-

Leste and Sierra Leone,129 to investigate the ‘practices and facts that constitute serious human 

rights violations and grave breaches of International Humanitarian Law […]’, specifically 

‘those that reflect patterns or have a massive character’.130 Furthermore, it shall highlight the 

collective responsibilities of those who took part in the conflict and establish the liability of 

civil representatives of the state or companies,131 who have sometimes intentionally played a 

role in the persistence of the internal war and human rights violations to protect their 

interests.132  

Concerning the consequences, the Commission should assess the conflict’s human and 

social impact on society,133 on the exercise of politics and the functioning of democracy,134 

and on persons who participated directly as combatants, their families and environments.135 

 

3.5. Sources. 

The Commission may ask for all the information necessary to exercise its functions to 

public bodies and request the other components of the SIVJRNR to transfer information 

provided by victims, their organisations and human rights groups without prejudice to 

judicial proceedings.136 Furthermore, the valuable accumulated research and academic 

                                                           
129 Priscilla B Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions 

(Routledge 2011) 267. 

130 Ibid, Title III, Article 11, para 1. 

131 Beristain, ‘Comisión de la Verdad e l’Esilio Colombiano nel Mondo’ (n 40) 33. 

132 See also Philipp Wesche, ‘Business Actors, Paramilitaries and Transitional Criminal Justice 

in Colombia’ (2019) 13 Int J Transitional Justice 478, 500. 

133 Including the repercussions on economic, social, cultural and environmental rights, and 

the differential ways in which women, children, adolescents, young people and unionists, 

journalists, farmers, ranchers, traders and businessmen, among others. 

134 Including the impact on political and social parties and movements, particularly opposition 

parties and movements. 

135 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 11, para 5. 

136 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title IV, Article 15. See also 

Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 20-1. 
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documents, NGOs and state agencies’ reports and archives and the various judicial pieces 

emanating from transitional and ordinary justice shall be taken into account.137 The CEV may 

demand the required information to fulfil its mandate from magistrates, judges and 

investigative bodies,138 always respecting due process guarantees. The documents received 

that may constitute documentary evidence and which are not versions or testimonies given 

to the Commission shall not lose their probative value, nor shall their use interfere with 

ongoing judicial proceedings.139 For the first time, a non-judicial state institution independent 

from other public authorities has in its legal mandate, endorsed by the Constitutional Court, 

the power to access national archives, even those with the highest confidentiality level.140  

 

4. Final Report. 

The final report should include a broad historical narrative concerning the Colombian 

conflict, counting – according to ICTJ sources - nine chapters on specific facets of the violent 

confrontation and recommendations to guarantee non-repetition. Overall, it should offer a 

comprehensive explanation of the complexity of the internal war, ‘in a way that promotes a 

                                                           
137 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 17. In order to fulfil its mission, the Commission shall develop 

information and a knowledge management approach that is participatory, dynamic and 

pluralistic. Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 62-4. 

138 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title IV, Article 18. 

139 Ibid Title I, Article 4. See also Colombia, Acto Legislativo 01 del 04 Abril de 2017, Chapter 

II, Transitory Article 2. 

140 Ibid Title IV, Article 16. Colombia, Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y 

Comprender para Transformar’ (19 March 2019) 21. See also Colombia, Decreto Ley 588 

del 05 de Abril de 2017, Title IV, Article 18. CEV staff who have knowledge of criminal acts 

are exempted from the duty to report them and may not be obliged to testify in judicial 

proceedings. Provided that they know such acts in the performance of the functions of the 

CEV. Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title V, Article 28. Colombia, 

Acto Legislativo 01 del 04 Abril de 2017, Chapter II, Transitory Article 4. 
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shared understanding in society’,141 focusing on ‘lesser-known aspects’ of the war,142 which 

involve, inter alia, the impact on children and adolescents and gender-based violence’.143  

Said report will be officially presented to the branches of government and published 

during the month following the completion of CEV’s work.144 Clearly, it will take much 

longer to assess the Commission’s impact adequately. 

 

5. Truth. 

After analysing the Commission’s terms of reference, the following paragraphs are 

dedicated to a reckoning related to the truth emerging during CEV’s activities, which will 

converge in the final report. 

 

5.1. Personal or narrative truth. 

The Commission has the mandate to listen to victims and perpetrators’ individual 

testimonies and talk about the meaning attributed to the events and the conflict’s impact on 

                                                           
141 Ibid. ‘1. Contribuir al esclarecimiento de lo ocurrido, de acuerdo con los elementos del 

Mandato y ofrecer una explicación amplia de la complejidad del conflicto, de tal forma que 

se promueva un entendimiento compartido en la sociedad, en especial de los aspectos menos 

conocidos del conflicto, como el impacto del conflicto en los niños, niñas y adolescentes y 

la violencia basada en género, entre otros [...]’. Furthermore, it will be divulged through 

written documents and various communicative forms that contemplate contemporary 

narratives such as transmedia and art languages in order to reach different audiences and 

achieve the most significant possible interaction. Colombia, Comisión para el 

Esclarecimiento de la Verdad, la Convivencia y la No Repetición, ‘Lineamientos 

Metodológicos: Escuchar, Reconocer, y Comprender para Transformar’ (19 March 2019) 74. 

142 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title I, Article 2, para 1: ‘Contribuir 

al esclarecimiento de lo ocurrido, de acuerdo con los elementos del Mandato y ofrecer una 

explicación amplia de la complejidad del conflicto, de tal forma que se promueva un 

entendimiento compartido en la sociedad, en especial de los aspectos menos conocidos del 

conflicto [...]’. 

143 Ibid Title I, Article 2. 

144 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title III, Article 13, para 5. 
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their lives.145 Through individual interviews,146 it must ensure that the most targeted people’s 

voices are heard: namely, the ones of Afro-Colombians, persons with disabilities, indigenous, 

peasant communities, Palenquero, Raizal, LGBTI and Roma population: by the end of 2021, 

1.443 private testimonies had been collected.147  

Listening to life stories and biographical accounts help contribute to understanding how 

the conflict has impacted the private sphere of citizens.148 The Commission can glean a 

profound knowledge of a person’s experience, allowing for a more in-depth look at specific 

aspects,149 adopting a differential approach.150 

 

                                                           
145 Such as the type of circumstances, be it the type of victimisation suffered, their age, gender, 

ethnicity, social organisation, the place where they live or the armed actor of which they were 

victims, among others. Colombia, Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y 

Comprender para Transformar’ (19 March 2019) 18, 53. 

146 Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No Repetición, 

‘¿Cómo Puedo Aportar al Esclarecimiento de la Verdad?’ 

<https://comisiondelaverdad.co/la-comision/como-puedo-aportar-al-esclarecimiento-de-

la-verdad> accessed 05 January 2022. 

147 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Así Fue el Camino de la Comisión para Esclarecer la Verdad en el 2021’ (30 

December 2021) <https://comisiondelaverdad.co/actualidad/noticias/comision-de-la-

verdad-colombia-balance-2021> accessed 05 January 2022. 

148 The need for adequate accompaniment in to strengthen the witnesses’ ability to dialogue 

and advocate has been always understood by the commissions and relevant stakeholders. A 

more substantial reconstruction of the witnesses’ life projects is likely to impact positively 

also their communities and regions. Pacheco Jiménez (n 122) 12. 

149 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 18. 

150 More specifically, the Commission has adopted a differential approach with a gender, 

ethnic and psychosocial focus. Ibid 44-55. 
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5.2. Social or ‘dialogue’ truth. 

The terms of reference envisage spaces at the international, national, regional and 

territorial levels such as public hearings, to listen to the different voices, primarily those of 

the victims, and promote the participation of the several sectors of society.151 The aim of 

contributing to a joint reflection on the violence’s causes and effects experienced by 

Colombia152 is also fulfilled by art events and cultural ceremonies. Furthermore, to ensure 

the broadest possible participation in CEV’s activities, the implementation of a 

communication strategy, that included pedagogical messages on its role and objectives, as 

well as an active engagement with the media, has been critical.153 

Through collective testimonies,154 306 in 2021,155 the Commission aims to mobilise the 

population around the truth through interaction and dialogue, involving social sectors of the 

territories and allowing for the collective identification of the urgent needs for truth.156 

Furthermore, the CEV shall promote public discussions on its preliminary findings, 

enriching the final formulation and promoting social appropriation and a more significant 

impact of the truth.157 For instance, according to ICTJ sources, victims manifested their 

desire to include in the final report that the ‘false positive’ phenomenon was carried out as a 

                                                           
151 See also Chapter III, ‘Truth in Truth Commissions’. 

152 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Article 13, para 2. 

153 Ibid Title III, Article 13, para 8. 

154 Collective testimonies are spaces for dialogue between witnesses of violent events sharing 

a common circumstances that could be represented by the type of victimisation suffered, 

their age, gender, ethnicity, social organisation, the place where they live or the armed actor 

of which they were victims, among others. Colombia, Comisión para el Esclarecimiento de 

la Verdad, la Convivencia y la No Repetición, ‘Lineamientos Metodológicos: Escuchar, 

Reconocer, y Comprender para Transformar’ (19 March 2019) 18. 

155 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Así Fue el Camino de la Comisión para Esclarecer la Verdad en el 2021’ (30 

December 2021) <https://comisiondelaverdad.co/actualidad/noticias/comision-de-la-

verdad-colombia-balance-2021> accessed 05 January 2022. 

156 Ibid 19. 

157 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 3, 74. 
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systematic modus operandi of the state and did not represent just some isolated episodes 

perpetrated by its agents. 

Interestingly, Juan Manuel Santos, Álvaro Uribe Vélez and Andrés Pastrana Arango158 

have recently been heard by the Commission, completing the process initiated in 2019 and 

continued during 2020, when it collected the points of view of Ernesto Samper Pizano and 

César Gaviria Trujillo.159 

The ‘Encounters for Truth’ are public or private, regional or thematic dialogues with 

extensive and varied participation of people and chaired by the Commissioners to present 

national and international public opinion, allowing perpetrators to clarify the truth.160 

Although these spaces have a fundamentally pedagogical and recognition function, they also 

contribute to clarification and coexistence with information endorsed by the victims and 

communities present at the events.161 For example, a meeting was recently held with families 

of young people who disappeared and were killed in Sucre, which included an act of 

acknowledgement of responsibility for killings illegitimately presented as combat deaths by 

state agents.162 

Moreover, the Commission has organised public forums, spaces for discussion on the 

central issues and problems that the country must face to avoid repetition, based on clarifying 

the truth, the dignity of the victims and coexistence in the territories.163 For example, the 

                                                           
158 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Así Fue el Camino de la Comisión para Esclarecer la Verdad en el 2021’ (30 

December 2021) <https://comisiondelaverdad.co/actualidad/noticias/comision-de-la-

verdad-colombia-balance-2021> accessed 05 January 2022. 

159 Ibid. 

160 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 19-20. 

161 Ibid. 

162 According to the International Center for Transitional Justice (ICTJ) sources. 

163 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 20. 
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CEV held an event involving former paramilitaries and their role in the ‘para-politics’ 

scandal.164 

 

5.3. Healing and restorative truth. 

First, the Commission has the task to hear multiple stories and interpret the emerging 

truth with the finality to heal165 by promoting and contributing to victims’ recognition as 

citizens ‘whose rights have been violated’ and as political subjects of importance for the 

country’s transformation.166 

Second, such a body should encourage the ‘voluntary recognition of individual and 

collective responsibilities by all those who directly or indirectly participated in the conflict’, 

offering explanations to contribute to ‘truth, justice, reparation and non-repetition’.167 For 

                                                           
164 According to the International Center for Transitional Justice (ICTJ) sources. ‘Para-

politics’ refers to politicians and institutions’ involvement in paramilitary groups. Carlos 

Martín Beristain, ‘Truth, Justice, and Reparatioin: Democracy and Human Rights in Latin 

America’, in Adolfo Ceretti and Roberto Cornelli (eds), Milano-Bogotá: Percorsi di Giustizia nella 

Colombia dopo l’Accordo di Pace (Giappichelli 2020) at footnote 5. Inter alia, a recent landmark 

judgment of the Court of Miami affirmed that ‘[t]here is an abundance of evidence […] that 

the BCB operated in a symbiotic relationship with the Colombian state actors’. United State 

District Court, Southern District of Florida, Case No 10-21951-Civ-Torres (28 September 

2021). 

165 Adolfo Ceretti, ‘Per una Convergenza di Sguardi’ in Guido Bertagna, Adolfo Ceretti, 

Claudia Mazzucato (eds), Il Libro dell’Incontro: Vittime e Responsabili della Lotta Armata a Confronto 

(Il Saggiatore 2015) 241. 

166 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title I, Article 2, para 2: ‘Promover 

y contribuir al reconocimiento. Eso significa el reconocimiento de las víctimas como 

ciudadanos y ciudadanas que vieron sus derechos vulnerados y como sujetos políticos de 

importancia para la transformación del país [...]’. 

167 Ibid. ‘[…] [E]l reconocimiento voluntario de responsabilidades individuales y colectivas 

por parte de todos quienes de manera directa o indirecta participaron en el conflicto como 

una contribución a la verdad, a la justicia, a la reparación y a la no repetición [...]’. See also 

Colombia, Decreto Ley 588 del 05 de Abril de 2017, Article 13, para 2; Colombia, Acto 

Legislativo 01 del 04 Abril de 2017, Transitory Article 2. For instance, on 14 September 2020, 

FARC offered a public apology in relation to the kidnappings happened under their 
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instance, the Truth Commission received the testimony of Salvatore Mancuso, a former 

paramilitary commander, and Rodrigo Londoño, an ex-FARC commander. Not only did the 

former confirm the collusion between the state and paramilitaries, reiterating his intention to 

participate in the Special Jurisdiction for Peace, but he also acknowledged his responsibility 

and asked the victims for forgiveness.168 An event organised in Bucaramanga by the 

Commission, with the support of ICTJ, involved victims and the former head of the national 

police, Oscar Naranjo, a retired general and former vice-president.169 Notably, he asked to 

be forgiven for stigmatising the university community during the conflict,170 recognising the 

mistake made by intelligence agencies, which deemed that such institutions had connections 

to illegal armed groups.171 On the same occasion, former members of the Ejército Popular 

de Liberación (‘People’s Liberation Army’, ‘EPL’) paramilitaries acknowledged their role in 

perpetuating human rights violations and asked for forgiveness.172 

Third, CEV serves a significant role in the acknowledgement ‘by the whole of society of 

the legacy of violations and infractions of human rights as something that deserves to be 

rejected by all and should not and cannot be repeated’,173 recognising the need to commit 

                                                           
responsibility. Anna Myriam Roccatello, ‘What Does a Heart-Felt Apology from FARC 

Mean for Colombia?’ (ICTJ 2020) <www.ictj.org/news/what-does-heart-felt-apology-farc-

mean-colombia> accessed 05 January 2022. 

168 According to the International Center for Transitional Justice (ICTJ) sources. 

169 Ibid. 

170 Between 1962 and 2011, 588 members of the university movement were killed. 

Furthermore, the Commission acquired 20 reports on violence in such educational institutes, 

including the testimonies of more than 250 exiled Colombians who went abroad to escape 

the violence. Ibid. 

171 Ibid. 

172 Ex-FARC combatants underlined that they only incentivised the political debate in public 

universities but also committed to ensuring non-recurrence. According to the International 

Center for Transitional Justice (ICTJ) sources. 

173 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title I, Article 2: ‘[...] Promover y 

contribuir al [...] reconocimiento por parte de toda la sociedad de ese legado de violaciones 

e infracciones como algo que merece el rechazo de todos y que no se debe ni se puede 

repetir’. See also Acto Legislativo 01 del 04 Abril de 2017, Chapter II (Comisión Para el 

Esclarecimiento de la Verdad, La Convivencia y la No Repetición y Unidad de Búsqueda de 
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itself to peacebuilding.174 The Commission encourages coexistence in the territories by 

creating a positive transforming environment that allows for the peaceful resolution of 

conflicts and constructing the culture of respect and tolerance in democracy.175 In other 

words, it should: 

 

‘[…] promote an atmosphere of dialogue, creating spaces in which victims 

are dignified, individual and collective acknowledgements of responsibility are 

made, and in general, consolidate respect and trust in others, open the way to 

cooperation, solidarity, social justice, equal opportunities between men and 

women, and democratic culture that cultivates tolerance. The CEV must 

contribute to the construction of peace based on truth, knowledge and 

recognition of a bloody past that must be assumed in order to be overcome.’176 

 

                                                           
Personas Dadas por Desaparecidas en el Contexto y en Razón del Conflicto Armado), 

Transitory Article 2 (Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición). 

174 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 24. See also Beristain, ‘Comisión de la Verdad e l’Esilio 

Colombiano nel Mondo’ (n 40) 34-6. 

175 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title I, Article 2; Title III, Article 11, 

para 13; Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 28. 

176 Colombia, Decreto Ley 588 del 05 de Abril de 2017, Title I, Article 2: ‘[...] Para ello 

promoverá un ambiente de diálogo y creará espacios en los que las víctimas se vean 

dignificadas, se hagan reconocimientos individuales y colectivos de responsabilidad, y en 

general se consoliden el respeto y la confianza ciudadana en el otro, la cooperación y la 

solidaridad, la justicia social, la igualdad de oportunidades entre hombres y mujeres, y una 

cultura democrática que cultive la tolerancia, promueve el buen vivir, y nos libre de la 

indiferencia frente a los problemas de los demás. La CEV deberá aportar a la construcción 

de una paz basada en la verdad, el conocimiento y reconocimiento de un pasado cruento que 

debe ser asumido para ser superado’. 
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5.4. Structural truth. 

The Commission has interpreted the life course approach as an analytical-methodological 

tool for understanding the societal transformations resulting from the internal armed 

conflict.177 To this end, it understands that from birth to death, one is in a permanent process 

of development and biological ageing and that this takes place in a socio-historical context 

in which individual, family, work and social life trajectories are configured. Therefore, it is 

necessary to reveal the relationships that constitute them, especially in the face of social 

inequality, ethnic, gender and age discrimination, or disability, situations that have 

exacerbated the impact of the armed confrontation on particular parts of the population.178  

The explanatory context is the set of historical, political, economic, cultural and 

environmental conditions in which the internal conflict has been made socially possible and 

rationally understandable.179 In order to achieve this truth, the Commission should rely, inter 

alia, on the information contained in the cases and reports received.180 Until the end of 

December 2021, 635 cases related to human rights violations or breaches of IHL were 

collected.181 However, the Commission cannot clarify every case presented to it nor 

                                                           
177 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 53. 

178 Ibid. 

179 Ibid 22. 

180 Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No Repetición, 

‘¿Cómo Puedo Aportar al Esclarecimiento de la Verdad?’ 

<https://comisiondelaverdad.co/la-comision/como-puedo-aportar-al-esclarecimiento-de-

la-verdad> accessed 05 January 2022. 

181 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Así Fue el Camino de la Comisión para Esclarecer la Verdad en el 2021’ (30 

December 2021) <https://comisiondelaverdad.co/actualidad/noticias/comision-de-la-

verdad-colombia-balance-2021> accessed 05 January 2022; Colombia, Comisión para el 

Esclarecimiento de la Verdad, la Convivencia y la No Repetición, ‘Lineamientos 

Metodológicos: Escuchar, Reconocer, y Comprender para Transformar’ (19 March 2019) 18. 

Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No Repetición, ‘¿Cómo 

Puedo Aportar al Esclarecimiento de la Verdad?’ <https://comisiondelaverdad.co/la-

comision/como-puedo-aportar-al-esclarecimiento-de-la-verdad> accessed 05 January 2022. 
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investigate particular events related to the armed conflict, as its mandate urges to identify 

causes, patterns, collective responsibilities, and impacts. Moreover, its timeframe is three 

years and a few months. Therefore, it is impossible to investigate specific situations, given 

the duration of the conflict and the very high number of victims. 

Structural truth transcends descriptions of the stand-alone events and is constructed 

based on the triangulation of facts, data and figures that best express the reality, the voice 

and perception of those involved in the incident in question, and existing knowledge on the 

issue. Its unveiling allows recognising both the origins of the conflict and the circumstances 

fomenting its variations and persistence. It opens up the possibility of identifying the 

conditions necessary to trigger the transformation processes and achieve non-repetition,182 

which will inspire the final report’s recommendations related to the dismantling of the 

structures that originated or facilitated the violent confrontation. 

As expressed by the Commission itself, the armed conflict is neither an inevitability nor a 

disjointed series of violent events or errors by the different actors, but a complex and 

changing process rooted in the country’s culture, economic order, and political structure.183 

To achieve this, CEV is incorporating analytical resources that give an account, from a 

historical perspective, of how different social power relations, global, national, local, and 

socio-political micro-processes have mediated the internal confrontation by drawing on 

contributions from fields of knowledge such as history, sociology, economics, anthropology, 

and law.184  

 

                                                           
182 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 23. 

183 Ibid 56. 

184 It shall consider research already carried out on the subject by individuals, groups and 

institutions of different schools of thought and will be advised by national and international 

experts in these fields. Ibid 56-7. In its mission, the CEV can use reports, which usually refer 

to more cases and different dynamics related to the conflict. Comisión para el 

Esclarecimiento de la Verdad, la Convivencia y la No Repetición, ‘¿Cómo Puedo Aportar al 

Esclarecimiento de la Verdad?’ <https://comisiondelaverdad.co/la-comision/como-puedo-

aportar-al-esclarecimiento-de-la-verdad> accessed 05 January 2022. 
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6. Final remarks. 

Between 5 and 6 December 1928, in Ciénaga, under the orders of General Cortéz Vargas, 

a regiment massacred between 47 and 2.000 United Fruit Company workers and their 

relatives.185 The victims were on strike, demanding dignified working conditions, but their 

struggle for labour rights was lost in the town’s central square when the soldiers opened fire 

indiscriminately.186 Although the victims were unarmed, the media depicted the event as a 

minacious ‘communist conspiracy’.187 The state’s political manipulation of the factual 

information was evident in how media misinformed and distorted reality.188 Truth is 

constantly threatened by the production of lies by the power structure, their concealment of 

facts. The forced silence they impose feeds society’s anxiety, insecurity and fragmentation. 

A primary example is the prolonged denial of the conflict’s existence and the attribution 

of responsibility solely to subjects labelled as insurgents and terrorists. The shadow of 

negationism is used as the basis of some government coalitions’ ideology: without a proper 

                                                           
185 Alfredo Duplat and Andrés Molina-Ochoa, ‘The Right to the Truth in the Colombian 

Conflict: Realities and Fiction’, in Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa, and 

Nancy C Doubleday (eds), The Colombian Peace Agreement: A Multidisciplinary Assessment 

(Routledge 2021) 177-8. 

186 Ibid. 

187 Ibid 178. 

188 Jorge Enrique Elías Caro and Antonino Vidal Ortega, ‘The Worker’s Massacre of 1928 in 

the Magdalena Zona Bananera – Colombia. An Unfinished Story’ (2012) Memorias: Revista 

Digital de Historia y Arqueología desde el Caribe Colombiano 22, 48. Despite a few efforts 

to investigate the event, no legal reverberations followed the massacre. Rather, Carlos Cortés 

Vargas was promoted to Police Commander. His resignation was demanded later by the 

President Abadía, due to the killing of Gonzalo Bravo Pérez, the son of a dear friend of his. 

Ibid. As it has been argued, [t]his fact shows the moral asymmetry of Colombian society and 

the State against its victims. While the massacre of hundreds of humble banana workers did 

not shake the government of the time, the death of an elite student drove the cabinet down’ 

(‘Este hecho muestra la asimetría moral de la sociedad y el Estado colombianos frente a sus 

víctimas. Mientras que la masacre de centenares de trabajadores bananeros humildes no 

conmovió al gobierno de la época, la muerte de un estudiante de la élite hizo caer el gabinete’). 

Rodrigo Uprimny, ‘La Masacre de las Bananeras y la Desigualdad de las Victimas’ (2008) El 

Espectador [free translation]. 
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acknowledgement of what happened, not only are peace negotiations impossible, but neither 

is a coherent concept of transition.189  

The peace accords represented a central point in the 2018 electoral campaign, after which 

Iván Duque won the presidency over Gustavo Petro, a former M-19 guerrilla fighter. In 

recent years, the obstacles to executing the peace agreement have sprung from the lack of 

promised legal reforms, such as the one related to the police system and on the land 

restitution programs’ implementation and overt counter-reforms.190 

The 2022 Presidential elections are approaching, and the country is confronted with new 

challenges. On 28 April 2021, thousands of Colombians gathered in the streets to protest 

against proposed tax changes.191 Even though the government’s motion was withdrawn a 

few days later, demonstrations lamenting economic inequality, scarce public services and 

unemployment have continued.192 There is no denying that the COVID-19 health emergency 

                                                           
189 Jaramillo Caro (n 4) 27. 

190 During his first year of government, President Duque allocated far fewer resources to 

institutions responsible for assisting victims; he appointed opponents of the peace agreement 

to institutions crucial to peace-building, such as the Land Restitution Unit and the National 

Centre for Historical Memory; he publicly criticised JEP for its alleged bias in favour of ex-

FARC-EP combatants, and introduced to Congress important reforms to the peace 

agreement, excluding crimes against minors from JEP’s jurisdiction; creating a special 

chamber within JEP to judge the armed forces through more lenient rules, and limiting access 

to the security information for truth-seeking. María Paula Saffon Sanín, ‘The Colombian 

Peace Agreement: A Lost Opportunity for Social Transformation?’ in Jorge Luis Fabra-

Zamora, Andrés Molina-Ochoa, and Nancy C Doubleday (eds), The Colombian Peace 

Agreement: A Multidisciplinary Assessment (Routledge 2021) 80-1. 

191 Anna Myriam Roccatello and Mohamed Suma, ‘Accountability in Policing COVID-19: 

Lessons from the Field’ (ICTJ 2021) 

<www.ictj.org/sites/default/files/ICTJ_Briefing_Policing_during_COVID_EN_0.pdf> 

accessed 05 January 2022, 7. 

192 HRW, ‘Colombia: Egregious Police Abuses Against Protesters’ (9 June 2021) 

<www.hrw.org/news/2021/06/09/colombia-egregious-police-abuses-against-protesters> 

accessed 05 January 2022. A culture of violent oppression of protests has never abandoned 

Colombian democracy, together with the tendency to delegitimise and stigmatise social 

movements. 
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has mainly affected vulnerable populations, such as women,193 people living in rural areas, 

African descendants and indigenous populations, deepening existing social discrepancies.194 

Furthermore, Colombia is also coping with a massive humanitarian crisis: according to ICTJ 

sources, around 170.000 migrants from Africa, Cuba and Haiti passed the Darien Gap in 

October 2021. 

After more than a lustrum, protecting the transitional justice mechanisms remains a 

significant challenge:195 by the end of 2021, just 30% of the 578 Agreement’s points had been 

fully implemented.196 

                                                           
193 Between 25 March and 31 December 2020, the 155 hotlines for women victims of gender-

based violence received 21.602 calls, an increase of 103% compared with 2019: 

<https://observatoriomujeres.gov.co/archivos/publicaciones/Publicacion_92.pdf> 

accessed 05 January 2022. Furthermore, 123 women leaders and human rights defenders 

have been killed since August 2018 (19 of them in the first semester of 2021). 

194 See Colombia, Decrees Nos 417 of 17 March 2020 (Decreto 417 del 17 de Marzo de 2020 

por el cual se declara un Estado de Emergencia Económica, Social y Ecológica en todo el 

territorio Nacional) and 637 of 6 May 2020 (Decreto 637 del 06 de Mayo de 2020 por el cual 

se declara un Estado de Emergencia Económica, Social y Ecológica en todo el territorio 

Nacional) related to the health situation in Colombia. The impact of preventive isolation 

affected the rights to work, to education, and to an adequate standard of living. UNCHR, 

‘Situation of Human Rights in Colombia. Report of the United Nations High Commissioner 

for Human Rights (17 March 2021) UN Doc A/HRC/46/76, para 3. 

195 Peace Accords Matrix, Kroc Institute for International Peace Studies, ‘Five Years of Peace 

Agreement Implementation in Colombia: Achievements, Challenges, and Opportunities to 

Increase Implementation Levels, December 2016-October 2021’ (2021). The Kroc Institute 

has the task to monitor the Final Agreement’s implementation status. See also Colombia, 

Final Agreement, 6.3.2. Notable persons. c). 

196 Ibid.  
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Moreover, endemic insecurity and the use of force remain relevant issues:197 whilst the 

total number of murders sharply dropped due to the ceasefire,198 leaders and demobilised 

former combatants began to be assassinated and threatened at outrageous rates.199 

Consequently, a small portion of FARC combatants has retaken arms and reverted to 

criminality.200 ELN is still active, and attempts to dialogue with them have been frozen 

following a terrorist attack on the School of Police Officials.201 

 

                                                           
197 In 2020, OHCHR registered 133 killings of human rights defenders and received 

allegations about 42 cases of arbitrary deprivation of life, implying public security forces and 

prison authorities caused the death of 73 people. UNCHR, ‘Situation of Human Rights in 

Colombia. Report of the United Nations High Commissioner for Human Rights’ (17 March 

2021) UN Doc A/HCR/46/76, paras 15, 21. 

198 World Bank, ‘Intentional Homicides (per 100,000 people) - Colombia’ 

<https://data.worldbank.org/indicator/VC.IHR.PSRC.P5?locations=CO> accessed 05 

January 2022. 

199 According to International Center for Transitional Justice (ICTJ) sources, more than 282 

demobilised FARC members have been killed since the signing of the Final Agreement. As 

shown by Indepaz, only in 2021, 92 massacres have been reported, with 326 victims. 

Furthermore, 168 social leaders and human rights defenders were killed during the same 

period. Indepaz, Observatorio de Derechos Humanos y Conflictividades, ‘Informe Final 

Cifras de la Violencia en las Regiones 2021’ <https://indepaz.org.co/observatorio-de-

derechos-humanos-y-conflictividades/> accessed 05 January 2022. 

200 Saffon Sanín (n 190) 74. 

201 Beristain, ‘Comisión de la Verdad e l’Esilio Colombiano nel Mondo’ (n 40) 31. 

Furthermore, the International Committee of the Red Cross has reported that five non-

international armed conflicts are ongoing. The ICRC considers involved in these conflicts 

the following actors: ‘[t]he Republic of Colombia, the National Liberation Army (ELN), the 

Popular Liberation Army (EPL), the Gaitanistas Self-Defence Forces (AGC), and the 

structures of the former Revolutionary Armed Forces of Colombia – People’s Army (FARC-

EP) that did not join the 2016 Final Agreement and operate under a centralized command’. 

The International Committee of the Red Cross, ‘Armed Conflict in Colombia: A Pain that 

Doesn’t Go Away’ (March 2021) <www.icrc.org/en/colombia-armed-conflict-IHL-annual-

report> accessed 05 January 2022. 
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7. Conclusion. 

The following lines are intended to present a reflection on the different orders of truth 

explained in Chapter III. Specifically, it is argued that the Colombian Truth Commission has 

been designated to offer a more significant and meaningful contribution to social or 

‘dialogue’ truth. 

First, it is clear from the analysis that the type of truth sought by the CEV moves away 

from the judicial truth we have examined in Chapter II, proper to courts of justice, to 

embrace the narratives of victims, perpetrators, witnesses and social groups. 

Second, the process animated by the non-judicial body is intended to assume individual 

truths, reaching people in the most remote parts of Colombia thanks to the ramification of 

its work in the territory. Nonetheless, it must be highlighted that the testimonies collected 

by the Commission from its inception to the end of 2021 are 27.268,202 which is undoubtedly 

a very small number compared to that of the internal conflict’s estimated victims. In other 

words, the statements collected will corroborate the Commission’s findings, although they 

will certainly not be particularly representative. 

Third, CEV’s tasks do not end there but cultivate the ambition to understand the context, 

the social, political, cultural and economic reasons and historical root causes that have 

triggered and kept the conflict persistent, a structural truth. Nevertheless, the contribution 

to the latter could be adequately verified only once the Final Report is published. 

At this point, it must be underlined that, in many CEV’s events, truth is discussed and 

addressed by different actors: their constant confrontation has given rise to social truth. The 

Commission’s mandate could be described as unique, progressive and particularly complex: 

it is forward-looking and incorporates a particularly sophisticated political awareness: the 

CEV is part of a process that influences and drives transition. Its activity has been 

characterised by numerous dialogues and debates that have an eminently political purpose. 

In this sense, the Commission aims at contributing to the healing and restorative truth, which 

stands at the basis of acknowledging what happened by the whole society in order to reject 

it so as not to repeat its occurrence. 

                                                           
202 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Así Fue el Camino de la Comisión para Esclarecer la Verdad en el 2021’ (30 

December 2021) <https://comisiondelaverdad.co/actualidad/noticias/comision-de-la-

verdad-colombia-balance-2021> accessed 05 January 2022. 
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At the very end, the search for truth is considered a right of all people, a necessary public 

good for strengthening democracy and society.203 The CEV stressed that in its interpretation, 

the basis of the mandate lies in the equal dignity inherent in each human being, not conferred 

by any power of authority and neither renounceable nor negotiable.204 The necessity to 

attenuate the polarisation caused by partial narratives created throughout history trying to 

justify the unjustifiable is paramount, together with overcoming the denialist theory of the 

conflict preached by some government’s sectors.205 Indeed, such a view, amplified by the 

increasing emergence of mass media and fake news,206 risks consolidating a culture that 

encourages human rights violations and silences extraofficial voices or spaces.207 In Jiménez’s 

words, the CEV must pursue a truth in which dissent, controversy, and difference are valued, 

shaped by the plural participation of the population.208  

As the Commission highlighted in its methodological documents, its establishment was a 

state promise to guarantee human dignity to all Colombians, starting responding to the 

citizens’ demands for truth, whose essence has been denied or obscured by and because of 

the conflict.209 Arising from a process that aspires to discuss ideas and interests rather than 

using weapons to resolve political differences, the Colombian non-judicial body has its basis 

                                                           
203 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 10. 

204 Ibid 10. 

205 For instance, victims’ associations harshly criticised Uribe’s negationist position after 

meeting with the truth commission. He accepted contributing to the truth, whilst he argued 

that he does not recognise the truth commission’s legitimacy, firmly criticising also the SJP 

and the entire Peace Agreement. The interview between CEV and the former President 

raised reactions immediately. On the one hand, some organisations criticised the unfortunate 

way the meeting took place; on the other hand, it has underlined the need to impartially hear 

different views before writing the final report. 

206 Duplat and Molina-Ochoa (n 185) 186. 

207 Ibid 185. 

208 Pacheco Jiménez (n 122) 12. 

209 Colombia, Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición, ‘Lineamientos Metodológicos: Escuchar, Reconocer, y Comprender para 

Transformar’ (19 March 2019) 10. 
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in a moral exigence: it has the task of vindicating the place of politics in the construction and 

functioning of society.210 

Nevertheless, we must consider that the Commission’s work is still ongoing, and it would be 

pretentious to argue definitive conclusions. The hypothesis presented in this case study, 

corroborated by the specificities of the mandate, the methodological guidelines and the 

CEV’s operations, has the only objective to acknowledge the peculiarities of the 

Commission, having been created at a unique historic moment as part of a highly 

sophisticated political project, with the aim of disclosing a truth oriented towards the future, 

potentially capable of granting non-repetition of atrocities’ occurrence.

                                                           
210 Ibid 11. 
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CASE STUDY 

 

TUNISIA 

 

If one day a people desires to live, 

Then fate will answer their call. 

And their night will begin to fade 

And their chains break and fall.1 

 

SUMMARY: 1. Introduction. – 2. Historical background. – 2.1. Bourguiba’s rule. – 2.2. The rise 

of Ben Ali. – 2.3. The Jasmine Revolution. – 2.4. A fragile transition. – 3. The Organic Law on 

Establishing and Organising Transitional Justice. – 3.1. The right to truth. – 3.2. Previous truth-finding 

efforts. – 4. The Truth and Dignity Commission. – 4.1. Composition. – 4.2. Practical constraints. – 

4.2.1. Time. – 4.2.2. Security. – 4.2.3. Funding. – 4.3. Mandate. – 4.4. Final Report. – 5. Truth. 

– 5.1. Forensic truth. – 5.2. Individual or ‘narrative’ truth. – 5.3. Social or ‘dialogue’ truth. – 5.4. 

Structural truth. – 5.5. Healing and restorative truth. – 6. Conclusion. 

 

1. Introduction. 

The present Case Study aims to analyse how the peculiarities and the work of the Tunisian 

Commission have influenced the documentation of different types of truth. After a historical 

excursus from independence, the main difficulties of the transition process up to the present 

day will be highlighted. Subsequently, the Truth Commission’s characteristics will be 

examined, starting by examining the Loi organique relative à l’instauration de la justice 

transitionnelle et à son organisation,2 and cross-referencing its provisions with information 

published in its Final Report’s Executive Summary. The following pages are enriched by the 

invaluable contribution of Salwa El Gantri, Head of ICTJ’s Tunisia Office, and Kelli 

Muddell, Director of the ICTJ’s Gender Justice Program (GJP), through semi-structured 

interviews. 

 

                                                           
1 Tunisian Poet Abou el- Kasem Chebbi (1909–1934), ‘The Will of Life’ [free translation]. 

2 Tunisia, Loi organique 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation. Journal officiel, 2013-12-31, No 105, 3655-3665. 
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2. Historical background. 

Tunisia’s history as a geographical entity dates back to the fifteenth and sixteenth 

centuries.3 Although Europe’s influence had encroached on the region for ages, the 

Protectorate of France was created only in the 1880s. Most existing political, legal, and 

economic structures were maintained intact, with the French attempt to govern indirectly 

through them.4 The nationalist movement emerged in the 1930s and lasted until the 1950s.5 

 

2.1. Bourguiba’s rule. 

With the independence in 1956, a central administration was established, which included 

an army separated from politics and a lasting single-party apparatus, despite the advocacy for 

liberalisation and political pluralism.6  

Mr. Bourguiba, leader of the Neo-Destour faction, won the first Presidential election with 

the extensive support of the Union Générale Tunisienne du Travail (‘Tunisian General 

Labour Union’, ‘UGTT’).7 During his administration, the country’s Muslim identity was 

circumscribed through several actions. For instance, the President tried to suppress the 

festivity of Ramadan due to ‘economic reasons’, discouraged women from wearing the veil 

and ended the traditional religious ‘sharia’ tribunals, unifying the judiciary under a secular 

                                                           
3 Cf M Willis, Politics and Power in the Maghreb: Algeria, Tunisia, and Morocco from Independence to 

the Arab Spring (Hurst, 2012) and C Alexander, Tunisia (Routledge 2010). 

4 Edwige Fortier, Contested Politics in Tunisia: Civil Society in a Post-Authoritarian State (CUP 2019) 

58. 

5 Ibid. 

6 Sabina Henneberg, Managing Transition: The First Post-Uprising Phase in Tunisia and Libya (CUP 

2020) 19. 

7 Ibid. For a reflection on the UGTT’s role during the Tunisian transitional justice process, 

see Jonas Wolff, ‘Labor Unions and Transitional Justice: An Exploratory Study on a 

Neglected Actor’, in Roger Duthie and Paul Seils (eds), Justice Mosaics: How Context Shapes 

Transitional Justice in Fractured Societies (ICTJ 2017) 357-63. 
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model. The state strictly controlled Tunis Islamic institutions and religious schools,8 albeit 

Islam remained the official national religion.9 

Protests intensified in the 1970s, unconcealing the popular discontent silenced 

systematically by the autocratic regime. For instance, on 26 January 1978, the so-called Jeudi 

Noir (‘Black Thursday’), the army, directed by future President Ben Ali, repressed 

manifestations organised by the UGTT, causing a slaughter.10 

By the early 1980s, state economic policies had demonstrated to be unsustainable, and in 

1986 the country accepted an International Monetary Fund loan and structural adjustment 

program.11 Nevertheless, privatisation went along with nepotism, fostering unemployment 

and inequality.12 Economic changes were crucial in the split between the labour union and 

the ruling party in 1978 and some of the beginnings of political opposition movements.13 

The Mouvement de la Tendance Islamique (‘MTI’, later renamed Mouvement Ennahda, 

                                                           
8 Kora Andrieu, ‘Confronting the Dictatorial Past in Tunisia: Towards a Political 

Understanding of Transitional Justice’, in Stéphane Lacroix and Jean-Pierre Filiu (eds), 

Revisiting the Arab Uprising: The Politics of a Revolutionary Moment (OUP 2018) 168. 

9 Constitution Tunisienne du 1er June 1959, Article 1: ‘La Tunisie est un État libre, 

indépendant et souverain ; sa religion est l'Islam, sa langue l'arabe et son régime la république’ 

[emphasis added]. 

10 According to official data, during the so-called Jeudi Noir (‘Black Thursday’) 52 people died 

and 365 wounded. However, other sources estimate more than 200 fatalities and thousands 

of wounded people. Solène Leroux, ‘Le 26 janvier 1978, le « Jeudi noir » Paralyse la Tunisie 

de Bourguiba (Jeune Afrique 2018) <www.jeuneafrique.com/520107/politique/ce-jour-la-

le-26-janvier-1978-le-jeudi-noir-paralyse-la-tunisie-de-bourguiba/> accessed 15 January 

2022.  

11 Henneberg (n 6) 19. 

12 Ibid. 

13 Ibid. 
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‘Ennahda Movement’, ‘Ennahda’),14 formed in the late 1970s and based on Islam, drew 

enough support to represent a menace to the ruling party and was consequently banned.15 

 

2.2. The rise of Ben Ali. 

In 1987, Zine El-Abidine Ben Ali took over Mr. Bourguiba in what was considered a 

bloodless ‘medical coup’.16 Using a narrative of ‘change’, his administration was initially 

characterised by an apparent liberalisation aimed to project a refined image of the country in 

the international scenario.17 For instance, Tunisia ratified the UN Convention against Torture 

and Other Types of Cruel, Inhuman or Degrading Treatment or Punishment.18 Nevertheless, 

the regime witnessed torture, oppression and violence in clear breach of such standards. 

Between 1991 and 2002, the Algerian civil war intensified the stigmatisation towards 

Islamists, later further boosted by the ‘fight against terror’ narratives.19 According to scholars, 

the said situation was instrumentalised by the Tunisian police State to justify or cover gross 

                                                           
14 Ioana Cismas, ‘Reflections on the Presence and Absence of Religious Actors in 

Transitional Justice Processes: On Legitimacy and Accountability’, in Roger Duthie and Paul 

Seils (eds), Justice Mosaics: How Context Shapes Transitional Justice in Fractured Societies (ICTJ 2017) 

318. Such a movement gathered together left student movements and labour unions, which 

‘were the first victims of a bloody cycle of repressions in 1971, 1972 and 1978’. Andrieu (n 

8) 169. 

15 Henneberg (n 6) 19. 

16 Seven physicians attested Mr. Bourguiba’s incapacity to govern. Fortier (n 4) 68 and at 

footnote 59. MTI’s efforts to act in politics were obstructed by its members’ imprisonment 

and arrests. Cismas (n 14) 318. 

17 Andrieu (n 8) 169. 

18 Loi No 88-79 du 11 juillet 1988, portant ratification de la convention des Nations-Unies 

de 1984 contre la torture et les autres peines ou traitements cruels, inhumaines ou degradants. 

19 Andrieu (n 8) 169-70. 
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human rights violations,20 as well as restrict the activities of advocacy groups.21 For instance, 

Ennahda’s members were systematically persecuted, harassed, incarcerated, tortured, 

arbitrarily executed, forcibly disappeared or exiled.22 Furthermore, trials were conducted 

without due process guarantees,23 such as those that followed the Gafsa mining uprising.24 

                                                           
20 Melek Saral, ‘The Protection of Human Rights in Transitional Tunisia: Capacity, 

Willingness and Capacity-Building’ (2019) 16 Muslim World J Hum Right 1, 7. Tunisia 

covered a crucial role in the war on terrorism, particularly after the 2003 terrorist attack 

against the Djerba synagogue. Amnesty International 2009 report on Tunisia affirmed that 

‘[t]he authorities continue to use their “security and counter-terrorism” concerns to justify 

arrests and other repression of Islamists, and political dissent in general – including the rights 

to freedom of expression, association and assembly – and arrests and harassment of alleged 

Islamist youth are common. At the same time, the government’s preoccupation with the 

rhetoric of counter-terrorism and security has enabled it to strengthen Tunisia’s cooperation 

with other states and attract international assistance’. Amnesty International, ‘Tunisia: 

Continuing Abuses in the Name of Security’ (Amnesty International Publications 2009) 2. 

21 Noha Aboueldahab, ‘Navigating the Storm: Civil Society and Ambiguous Transitions in 

Egypt, Libya and Tunisia’, in Jasmina Brankovic and Hugo Van der Merwe (eds), Advocating 

Transitional Justice in Africa: The Role of Civil Society (Springer 2018) 197. 

22 Andrieu (n 8) 169. The practice was used against regime’s opponents and prisoners. 

Furthermore, several people executed during Ben Ali’s regime were buried without giving 

notice to their families. Ibrahim Fraihat, Unfinished Revolutions: Yemen, Libya and Tunisia after 

the Arab Spring (YUP 2016) 116. 

23 Indeed, Tunisia’s draconian 2003 anti-terrorism law permitted the arrest and trial of 

civilians who had allegedly committed acts of terrorism. Cases appeared before a military 

court, where proceedings were closed to outside observation and, defendants claimed, 

convictions were often based on confessions obtained through the use of torture. Structural 

violations of social, economic, and cultural rights were also of great consequence during this 

period. Andrieu (n 8) 170. 

24 In 2008, miners and other residents of the Gafsa region protested peacefully against 

Tunisian authorities, asking for labour rights and significant developments in their 

marginalised and exploited area. Ben Ali’s police security services responded with an 

aggressive campaign against the city of Rdayyef, the core area of protests, to put an end to 

the uprising. The government did not allow the media to cover what was happening. Many 
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It must be acknowledged that, during the dictatorial regimes that followed Tunisian 

independence, people adhering to Islamic ideologies were the primary targets of human 

rights violations and political exclusion.25 Among them, women wearing veils ‘were subjected 

to de jure and de facto discrimination’,26 notwithstanding their actual political position.27 

Nevertheless, the repression did not spare other political opponents.28 

Following the introduction of measures aimed to further restrict the freedom of the press 

and information, an intense climate of censorship permeated the country.29 Constitutional 

guarantees lacked the support of solid institutional presence, and an unaccountable 

presidential system characterised the authoritarian state apparatus with a weak parliament 

and judiciary.30 

 

2.3. The Jasmine Revolution. 

In a context of repression, marginalisation, economic injustice31 and corruption,32 the 

Tunisian uprisings of 2010-2011 began. Mr. Mohamed Bouazizi’s action to set himself on 

fire became the tragic symbol of a national movement that enhanced the Tunisian Revolution 

(also called ‘Révolution de la Dignité’, or ‘Révolution du Jasmine’), the first of the Arab 

Springs.33 

                                                           
protestors were imprisoned and killed, while others disappeared. No one knows exactly what 

happened in the uprising. Fraihat (n 22) 119. 

25 Cismas (n 14) 318. 

26 Ibid 319. 

27 Ibid. 

28 Andrieu (n 8) 170. 

29 Corinna Mullin and Brahim Rouabah, ‘Discourses of Power and State Formation: The 

State of Emergency from Protectorate to Post-Uprising Tunisia’ (2016) 8 Middle E L & 

Governance 151, 170. 

30 Saral (n 20) 6. 

31 Andrieu (n 8) 170. Fortier (n 4) 69. 

32 Cf Vincent Durac and Francesco Cavatorta, Politics and Governance in the Middle East 

(Bloomsbury 2015) 23. It is estimated that corruption costs Tunisia approximately $1 billion 

each year. Andrieu (n 8) 170. 

33 Jasmine Ryan, ‘How Tunisia’s Revolution Began’ (Aljazeera 2011) 

<www.aljazeera.com/features/2011/1/26/how-tunisias-revolution-began> accessed 15 
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On 14 January 2011, the government announced a state of emergency.34 Nearly the whole 

cabinet was fired, and Ben Ali called legislative elections. However, the population gathered 

in the streets, asking for his resignation.35 Prime Minister Mohamed Ghannouchi applied 

Article 56 of the Constitution36 and, a few hours later, transferred the power to Mr Fouad 

Mebazza, who was nominated interim President.37 On 17 January, the latter proclaimed Beji 

                                                           
January 2022. The event must not be confused with Ben Ali’s coup, called ‘Révolution au 

Dignité’. The Jasmin flower is the symbol of Tunisia. 

34 Henneberg (n 6) 20. Order No 184 (15 January 2011) announced the state of emergency, 

but it was only published in mid-February through Order No 185 (14 February 2011), which 

prolonged the exceptional situation. 

35 Henneberg (n 6) 1. 

36 Tunisia, Constitution of Tunisia, Article 56, para 1: ‘En cas d’empêchement provisoire, le 

Président de la République peut déléguer par décret ses attributions au Premier ministre à 

l’exclusion du pouvoir de dissolution de la chambre de députés […]’ (‘In case of temporary 

impediment, the President of the Republic may delegate by decree his powers to the Prime 

Minister, with the exception of the power to dissolve the Chamber of Deputies’) [free 

translation]. 

37 According to Article 57 of the Constitution. Tunisia, Constitution of Tunisia, Article 57: 

‘En cas de vacance de la Présidence de la République pour cause de décès, de démission ou 

d'empêchement absolu, le Conseil constitutionnel se réunit immédiatement et constate la 

vacance définitive à la majorité absolue de ses membres. Il adresse une déclaration à ce sujet 

au président de la Chambre des conseillers et au président de la Chambre des députés qui est 

immédiatement investi des fonctions de la Présidence de l'Etat par intérim, pour une période 

variant entre quarante cinq jours au moins et soixante jours au plus. Si la vacance définitive 

coïncide avec la dissolution de la Chambre des députés, le président de la Chambre des 

conseillers est investi des fonctions de la Présidence de l'Etat par intérim et pour la même 

période […]’ (‘In the event of a vacancy in the Presidency of the Republic due to death, 

resignation or absolute impediment, the Constitutional Council shall meet immediately and 

establish the definitive vacancy by an absolute majority of its members. It shall send a 

declaration to the President of the Chamber of Councillors and the President of the Chamber 

of Deputies, who shall immediately assume the functions of the Presidency of the State on 

an interim basis, for a period varying between forty-five days at least and sixty days at most. 

If the final vacancy coincides with the dissolution of the Chamber of Deputies, the President 



 

167 

 

Caїd Essebsi interim Prime Minister.38 Following Ben Ali’s ouster, all banned parties were 

recognised;39 a general amnesty was granted to political prisoners,40 reform proposals were 

advanced,41 and the secret police that played a relevant role in suppressing the former 

regime’s opponents was announced to be dismantled.42 Moreover, restrictions on the 

Tunisian League of Human Rights (‘Ligue Tunisienne pour la Défense des Droits de 

l’Homme’, ‘LTDH’), established in 1976, and representing the first significant human rights 

organisation in the region,43 were lifted.44 In this regard, it must be stressed that the thriving 

civil society played a crucial role in the uprisings’ aftermath, and its advocacy and 

documentation had profoundly contributed to the transitional justice process.45 

 

2.4. A fragile transition. 

The so-called ‘Troïka coalition’, which gathered together three different political parties, 

namely the Congrès pour la République (‘Congress for the Republic’, ‘CPR’), the Forum 

Démocratique pour le Travail et Les Libertés (‘Democratic Forum for Labour and Liberties’, 

                                                           
of the Chamber of Councillors shall be invested with the functions of the Presidency of the 

State on an interim basis and for the same period [...]’) [free translation]. 

38 Tunisia has a two-headed executive in which a president holds certain executive powers 

while a cabinet of ministers (also called the ‘government’) is designated by the prime minister, 

who comes from the political party which has the greatest number of seats in Parliament. 

Henneberg (n 6) 21. 

39 Ibid 22. 

40 Tunisia, Décret-loi No 2011-1 du 19 Février 2011 Portant Amnistie. 

41 For instance, the Decree-Law of 23 March 2011 suspended the Constitutional Council. 

Tunisia, Décret-loi No 2011-14 du 23 mars 2011, portant organisation provisoire des 

pouvoirs publics, Article 2. 

42 BBC, ‘Tunisia Interim Leaders Dissolve Secret Police Agency’ (07 March 2011) 

<www.bbc.com/news/world-africa-12669461> accessed 15 January 2022. 

43 Aboueldahab (n 21) 197. 

44 Henneberg (n 6) 22. 

45 Aboueldahab (n 21) 202. 
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‘Ettakatol’) and the Ennahda Movement, kept the power between 2011 and 2014.46 Moncef 

Marzouki (CPR) became the Chief of State, and Hammadi Al-Jabali (Ennahda) was 

designated Prime Minister. During this period, a Commission on Political Reform, led by 

Mr. Yadh Ben Achour, was created to determine candidacy criteria in the National 

Constituent Assembly elections.47 Established in October 201148 and headed by Mustapha 

ben Jaafar,49 such a body drafted a new constitution with a large consultative process.50 The 

final document was promulgated on 10 February 2014.51 In this regard, it is worthy of note 

that Article 148 has enshrined transitional justice as a constitutional-level state policy.52 

However, the dissatisfaction of part of the population, which increased after the 

assassination of two politicians,53 led to the resignation of the first Ennahda-led government. 

Nevertheless, the leading Party did not agree to cede the floor to technocrats and appointed 

                                                           
46 In December 2013, a lustration law envisaging the ban from the government of ‘anyone 

who had been an RCD member for the full twenty-three years of Ben Ali’s rule’ was 

proposed by Ennhada, but ultimately it did not pass. Henneberg (n 6) 95. 

47 The Commission also ‘decided to use an electoral system of proportional representation 

(PR), rather than a ‘first-past-the-post’ single-member district system, because the general 

agreement, shared by Ennahda, was that the British system would produce an overwhelming 

Ennahda majority’. Alfred Stepan, ‘Towards a “Democracy with Democrats” in Tunisia: 

Mutual Accommodation Between Islamic and Secular Activists’, in Stéphane Lacroix and 

Jean-Pierre Filiu (eds), Revisiting the Arab Uprisings: The Politics of a Revolutionary Moment (Hurst 

2019) 19. See also Tunisia, Décret-loi No 2011-35 du 10 mai 2011, relatif à l’élection d’une 

assemblée nationale constituante, Article 15. 

48 Fraihat (n 22) 59. 

49 Andrieu (n 8) 182. 

50 The 2014 Constitution was the result of two years of parliamentary work. Three drafts and 

more than a thousand amendments were needed before the different political forces reached 

this historic compromise. Civil society and, in particular, the National Dialogue played a 

decisive role in the success of the constitutional process. Cécile Guy, ‘La Constitution 

Tunisienne du 27 janvier 2014 et la Gouvernance du Secteur de la Sécurité’ (DCAF 2015) 7. 

51 Tunisia, Constitution de la République Tunisienne, adoptée le 26 janvier 2014 et 

promulguée le 10 février 2014. 

52 Tunisia, Constitution of Tunisia, Article 148. 

53 Chokri Belaïd and Mohamed Brahmi were killed by extremists. Andrieu (n 8) 176. 



 

169 

 

Ali Larayedh as head of the executive (2013-2014).54 In order to solve the situation, the so-

called National Dialogue Quartet, gathering the Tunisian Confederation of Industry, Trade 

and Handicrafts (UTICA), the Tunisian Human Rights League (LTDH), the UGTT and the 

Tunisian Order of Lawyers,55 started a conversation with Ennahda, asking the Party to leave 

the power.56 It followed the creation of a technocratic government, with Mehdi Jomaa as 

Prime Minister (2014-2015).57  

 

3. The Organic Law on Establishing and Organising Transitional Justice. 

Article 24 of the Loi Constitutionnelle Relative à l’Organisation Provisoire des Pouvoirs 

Publics (‘Constitutional Law on the Provisional Organisation of Public Powers’)58 assigned 

the National Constituent Assembly the task to ‘enact an organic law that organises 

transitional justice and determines its basis and scope’.59  

The Ministry of Human Rights and Transitional Justice, instituted in 2012,60 covered a 

crucial role in arranging the national dialogue leading to drafting the landmark Organic Law 

                                                           
54 BBC, ‘Tunisia: Ali Larayedh Named New Prime Minister’ (BBC 2013) 

<www.bbc.com/news/world-africa-21550375> accessed 15 January 2022; Frédéric Vairel, 

‘With or Without you? Transitional Justice and Political Transitions in Morocco and Tunisia’, 

in Stéphane Lacroix and Jean-Pierre Filiu (eds), Revisiting the Arab Uprisings: The Politics of a 

Revolutionary Moment (OUP 2018) 210. 

55 They will receive the Nobel Peace Prize for the ‘decisive contribution to the building of a 

pluralistic democracy in Tunisia in the wake of the Jasmine Revolution of 2011’. The Nobel 

Prize, ‘The Nobel Peace Prize 2015’ (2015) 

<www.nobelprize.org/prizes/peace/2015/summary/> accessed 15 January 2022. 

56 Vairel (n 54) 211. 

57 Ibid. 

58 Loi Constitutionnelle No 6-2011 du 16 décembre 2011, relative à l’organisation provisoire 

des pouvoirs publics. 

59 [free translation]. Loi Constitutionnelle No 6-2011 du 16 décembre 2011, relative à 

l’organisation provisoire des pouvoirs publics, Article 24: ‘L'Assemblée nationale 

constituante vote une loi organique qui organise la justice transitionnelle et en détermine les 

bases et le champ d'application’. 

60 Andrieu (n 8) 186. For instance, on 21 September 2011 a meeting between ICTJ’s experts 

and the Tunisian Minister of Justice was held. Vairel (n 54) 207-8. It must be reminded the 
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by a Technical Committee,61 albeit the abovementioned acute political crisis stalled its entry 

into force.62 

 

3.1. The right to truth. 

Tunisia’s ‘Organic Law on Establishing and Organising Transitional Justice’ affirms that 

‘revealing the truth about the violations is a right guaranteed by law to every citizen taking 

into consideration the respect of victims’ interests and dignity and the protection of private 

information’.63 Article 4 then spells out what is meant by this truth-finding, referring to ‘a 

series of methods, procedures and research used to dismantle the authoritarian system by 

identifying and determining all the violations as well as determining their causes, conditions, 

sources, surrounding circumstances, and repercussions’.64 Furthermore, the Commission 

                                                           
peculiarity of such a figure. A similar precedent could be found in the Solomon Islands, 

where the Ministry of National Unity, Reconciliation and Peace was established in 2002. 

Christopher K Lamont, Joanna R Quinn, Eric Wiebelhaus-Brahm, ‘The Ministerialization of 

Transitional Justice’ (2019) 20 Human Rights Review 103, 109. 

61 Every Tunisian region was involved in the national consultations, which lasted from 16 

September to 7 October 2012. Andrieu (n 8) 186; Vairel (n 54) 208. 

62 The Organic Law on Transitional Justice was presented to the NCA’s Legislative 

Committee in January 2013 and was voted on only at the end of the year. Vairel (n 54) 210. 

63 [free translation] Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à 

l’instauration de la justice transitionnelle et à son organisation, Article 2: ‘La révélation de la 

vérité concernant les violations est un droit garanti par la loi pour tous les citoyens, en tenant 

compte des intérêts et de la dignité des victimes et sans porter atteinte à la protection des 

données personnelles’. Curiously, the word for truth in Arabic, ‘al-Ȋaqq’’ (al-Haq), also means 

‘right’, as well as ‘justice’ and even ‘law’. Yasmin Naqvi, ‘The Right to the Truth in 

International Law: Fact or Fiction?’ (2006) 88 Int Rev Red Cross 245, 250. 

64 [free translation] Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à 

l’instauration de la justice transitionnelle et à son organisation, Article 4 : ‘La révélation de la 

vérité est l'ensemble de moyens, procédures et investigations adoptés pour le démantèlement 

du système de dictature, et ce par la détermination et l’identification de toutes les violations, 

la recherche de leurs causes, leurs circonstances, leur origines, et les conditions dans 

lesquelles elles se sont produites ainsi que les résultats qui en découlent. Et en cas de décès, 
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should consider the ‘specific impact of violations against the elderly, women, children, the 

people with disabilities, groups with special needs, the sick and vulnerable groups’.65 

 

3.2. Previous truth-finding efforts. 

Before adopting the Organic Law No 2013-53,66 a number of institutional initiatives to 

shed light on the past were launched,67 increasing the victims’ confusion.68 Among them, the 

Commission d’Enquȇte sur la Corruption et les Malversations (‘Inquiry Commission into 

Corruption and Bribery Files),69 and the The Commission Nationale d’Investigation pour 

                                                           
de disparition, de disparition forcée, connaître le sort et la localisation des victimes et 

l’identité des auteurs et responsables des actes qui en sont à l’origine’. 

65 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 4, para 2. 

66 Tunisia, Loi organique 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation. 

67 Vairel (n 54) 208. 

68 Several institutions had such an assignment: the ad hoc ‘Commission des Martyrs de la 

Révolution’ (‘Committee of Martyrs and Wounded of the Revolution’); the ‘Ministère de la 

justice des Droits de l’Homme et de la Justice Transitionnelle’ (‘Ministry of Justice, Human Rights and 

Transitional Justice’). Décret-loi No 2011-1 du 19 février 2011 relatif à l’amnistie, Article 2 ; 

Décret-loi No 2011-40 du 19 mai 2011, relatif à la réparation des dégâts résultant des émeutes 

et mouvements populaires survenus dans le pays ; Décret-loi No 2011-97 du 24 octobre 

2011, portant indemnisation des martyrs et blessés de la révolution du 14 janvier 2011. 

69 Established by Décret-loi No 2011-7 du 18 février 2011 and led by Mr Abdelfattah Amor, 

such a commission had an independent and non-judicial nature. It was tasked to shed light 

on the general patterns of corruption and embezzlement’s phenomena. Until 27 October 

2011, it received 10.062 files, of which 5.206 could be documented and investigated. 

Permanent Mission of Tunisia to the United Nations Office at Geneva and Specialised 

Institutions in Switzerland, ‘Le Processus de la Justice Transitionnelle en Tunisie’ (29 June 

2018). The body also operated as a tool to encourage social inclusion, recognised and 

rehabilitated people previously considered ‘outsiders’, and made efforts to dismantle 

connivance networks. Andrieu (n 8) 173. Nevertheless, political pressure, threats, and the 

Commission’s President’s death are only some of the factors that seriously impeded smooth 

investigations. Interestingly, the Commission was later transformed into a permanent anti-
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Enquȇter les Abus et les Violations Enregistrées Durant les Évènements qu’a Connu la 

Tunisie Durant la Période allant du 17 Décembre 2010 (‘National Inquiry Commission on 

Abuses Committed Since 17 December 2010’),70 whose final report included the 

recommendation to create a ‘Truth and Dignity Commission’,71 and which represented the 

first fact-finding bodies after Ben Ali’s regime. Although those commissions informed the 

rest of the transitional justice process, they encountered several limitations.72 

Furthermore, these different initiatives incentivised ‘a dominant-victim narrative and 

policies aimed at disenfranchising scores of individuals affiliated with the former regime 

heightened both political and societal polarization’.73 In De Greiff’s words:  

 

‘[T]he creation of different categories of victims through the establishment 

of initiatives dedicated to the redress of the victims not of human rights 

                                                           
corruption institution. Décret-loi No 2011-120 du 14 novembre 2011. According to one 

member of the Commission affirmed that ‘Decree-Law 120 was a source of inspiration for 

the constituent assembly [the NCA] because they adopted its principles in the new 

constitution’. However, it must be reported that some Tunisians remained suspicious, 

accusing the commission of ‘being tied to the old regime’. Henneberg (n 6) 90-1. 

70 Décret-loi No 2011-8 du 18 février 2011 Portant Création de la Commission Nationale 

d’Investigation sur les Abus Enregistrés au Cours de la Période Allant du 17 Décembre 2010 

Jusqu’à l’Accomplissement de son Object. It collected 2489 files, related to 338 cases of 

fatalities (of which 86 prisoners, 14 police officers and 5 military soldiers), and 2147 injuries 

(of which 62 prisoners and 28 police officers). Permanent Mission of Tunisia to the United 

Nations Office at Geneva and Specialised Institutions in Switzerland, ‘Le Processus de la 

Justice Transitionnelle en Tunisie’ (29 June 2018). It was a fact-finding entity presided by Mr. 

Taoufik Bouderbala, which documented several claims of violence perpetrated by the state 

during the revolutionary period. Andrieu (n 8) 172; Henneberg (n 6) 90. 

71 The Final Report is available in Arabic: 

<www.leaders.com.tn/uploads/FCK_files/Rapport%20Bouderbala.pdf> accessed 15 

January 2022. 

72 For instance, the narrow timeframe of the Bouderbala Commission (from 17 December 

2010 to 23 October 2011) and its limited resources made this a significant but insufficient 

step in the transitional justice process. Andrieu (n 8) 173. 

73 Cismas (n 14) 321. 



 

173 

 

violations in general but of a particular set of events constitutes the most serious 

challenge facing the transitional justice process in the country’.74 

 

4. The Truth and Dignity Commission. 

The Instance Vérité et Dignité (‘Truth and Dignity Commission’, hereinafter 

‘Commission’ or ‘TDC’) was created by Article 1 of the Organic Law No 2013-53.75 Based 

in Tunis,76 it was officially installed in June 2014.77 The non-judicial body’s duration was set 

at four years from the appointment date of its commissioners, later extended for one year to 

31 May 2019.78 The duration of the TDC’s work was, therefore, quite extensive and similar 

to that of the Paraguayan and the two South Korean Truth Commissions.79 

The six-month preparatory period80 was devoted, inter alia, to training its members, 

drafting internal regulations and procedural criteria, recruiting executive and investigative 

staff, establishing statement-taking forms, and developing an outreach and communication 

strategy.81 

 

                                                           
74 UNCHR, ‘Report of the Special Rapporteur on the Promotion of Truth, Justice, 

Reparation and Guarantees of Non-Recurrence, Pablo de Greiff, Addendum, Mission to 

Tunisia (November 11-16, 2012)’ (30 July 2013) UN Doc A/HRC/24/42/Add.1, para 25. 

75 Tunisia, Loi organique No 2013-53 du 24 décembre 2013 relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 1. 

76 Tunisia, Loi organique No 2013-53 du 24 décembre 2013 relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 16. 

77 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 6. 

78 Tunisia, Loi organique No 2013-53 du 24 décembre 2013 relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 18. 

79 Priscilla B Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions 

(2nd Edition, Routledge 2011) 270-2. 

80 Tunisia, Loi organique No 2013-53 du 24 décembre 2013 relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 56. 

81 Andrieu (n 8) 189. 
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4.1. Composition. 

The selection process granted a 15-day period to submit candidature.82 Among the 390 

applications, the NCA’s Special Committee presented shortlisted candidates to the plenary,83 

deeming them ‘personalities recognised for their neutrality, impartiality and competence’.84 

It also included a former parliamentarian who served during Ben Ali’s rule.85 

The National Constituent Assembly elected the Truth and Dignity Commission’s fifteen 

commissioners on 19 May 2014.86 Ms. Sihem Bensedrine, a journalist and former regime’s 

opponent,87 became the President of the TDC.88 

                                                           
82 Rim El Gantri, ‘Tunisia in Transition’ (ICTJ 2015) 

<www.ictj.org/sites/default/files/ICTJ-Briefing-Tunisia-TJLaw-2015.pdf> accessed 15 

January 2022, 3. 

83 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 23. 

84 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 19. Articles 20 and 21 lists all the 

requirements that must be met by the appointed commissioners. 

85 Rim El Gantri, ‘Tunisia in Transition’ (ICTJ 2015) 

<www.ictj.org/sites/default/files/ICTJ-Briefing-Tunisia-TJLaw-2015.pdf> accessed 15 

January 2022, 3. 

86 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 34. 

87 Andrieu (n 8) 189. 

88 Article 58 envisages the tasks of the Commission’s President. Loi organique No 2013-53 

du 24 décembre 2013 relative à l’instauration de la justice transitionnelle et à son organisation, 

Article 58. 
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Any citizen could potentially oppose an individual’s nomination,89 albeit the Committee 

received no such request.90 Despite the thoroughness of the Organic Law’s provisions,91 most 

stakeholders lamented the absence of transparency and public ownership. According to 

scholars, these factors profoundly affected the perceived legitimacy of the selection process.92 

The Commission counted four resignations within six months93 and three dismissal cases, 

which profoundly impacted the smooth running of the work, considering that only one 

member was replaced.94 Furthermore, the legality of the Commission’s work has been 

questioned since Article 59 affirms that the Commission’s meetings are valid only if two-

thirds of the members are present.95 The TDC clarified its interpretation of Article 59 in the 

following way: ‘TDC’s Council shall convene on the request of TDC’s President or that of 

one third of its members and that the Council’s sessions shall not be lawful unless two thirds 

                                                           
89 Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation, Article 25. 

90 Rim El Gantri, ‘Tunisia in Transition’ (ICTJ 2015) 

<www.ictj.org/sites/default/files/ICTJ-Briefing-Tunisia-TJLaw-2015.pdf> accessed 15 

January 2022, 3. 

91 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 19. Articles 20 and 21 lists all the 

requirements that must be met by the appointed commissioners. 

91 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 34; Rim El Gantri, 

‘Tunisia in Transition’ (ICTJ 2015) <www.ictj.org/sites/default/files/ICTJ-Briefing-

Tunisia-TJLaw-2015.pdf> accessed 15 January 2022, 3. 

92 Sibley Hawkins, ‘Is Truth Enough? Lessons Learned from Tunisia’s Public Hearings’ (ICTJ 

Briefing, forthcoming) 13; Andrieu (n 8) 189. 

93 Hawkins (n 92) 4. 

94 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 35. See also Henneberg 

(n 6) 93. 

95 ‘The body meets when convened by its president or by one third of its members. Its 

meetings are valid only if two thirds of the members are present’. Tunisia, Loi organique No 

2013-53 du 24 décembre 2013, relative à l’instauration de la justice transitionnelle et à son 

organisation, Article 59 [free translation]. 
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of actual serving members attended’.96 Overall, the staff’s size was relatively large compared 

to other truth commissions,97 counting 635 members.98 

 

4.2. Practical constraints. 

The Truth Commission’s operations are delineated by concrete limitations formulated in 

the mandate, impacting the method, priorities and, ultimately, the truth reported. 

 

4.2.1. Time. 

The non-judicial body had to cover the period from 1 July 1955 to 31 December 2013.99 

It follows that, similarly to Colombia,100 the timeframe was particularly broad, covering 

almost 58 years, including the anti-colonial struggle of the 1950s as well as Bourguiba and 

Ben Ali’s regimes. Nevertheless, there have been Commissions mandated to inquire for even 

more extended periods, namely the second commission of South Korea (100 years), 

Mauritius (370 years), and Canada (122 years).101 

 

4.2.2. Security. 

The Commission was mandated to adopt all appropriate measures in cooperation with 

the competent structures and services, mainly to protect witnesses, victims, experts, and all 

the people heard in its activities.102 Assuring confidentiality was at the core of the TDC’s 

                                                           
96 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 35, 121 [emphasis 

added]. 

97 For instance, Priscilla Hayner identifies Kenya, Peru, and Timor-Leste as commissions 

with a high number of staff members. Each of them counted around 500 people. Hayner (n 

79) 270, 272, 273, 285. 

98 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 43. 

99 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 17. 

100 See Case Study on Colombia. 

101 Hayner (n 79) 272-3. 

102 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 40 : ‘[…] la prise de toutes mesures 

appropriées en coopération avec les structures et les services compétents, pour protéger les 

témoins, les victimes, les experts et tous ceux qu'elle auditionne, quelque soit leur statut, au 
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safety program. The Commission adopted a Manual for Social Security Procedures103 and 

employed several methods as safeguards, namely encryption, securing and immunising data, 

as well as managing encoding systems.104 

 

4.2.3. Funding. 

The TDC was supplied with autonomous funding composed of annual credits charged 

on the State budget, which amounted to fifty-eight million and three hundred and twenty-

two thousand Dinars,105 resulting in approximately $20.2 million, albeit it did not receive the 

relevant funds to cover the extended period of its mandate (1 June 2018-31 May 2019).106 

The Commission could accept donations, gifts and legacies granted by national and 

international organisations,107 as well as all resources that could have been made available to 

the non-judicial body.108 

 

                                                           
sujet des violations relevant des dispositions de la présente loi, et ce, en assurant les 

précautions sécuritaires, la protection contre l’incrimination et les agressions, et, la 

préservation de la confidentialité […]’ [free translation]. 

103 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 39. 

104 The Commission carried out the external audit task on the IFADA system. In 2016, it 

proceeded in association with international experts specialised in human rights databases, 

Huridocs, to verify the security of the database. However, some shortcomings were reported, 

namely the absence of an externalised data safeguard. Such a problem was not resolved. Ibid 

42-3. 

105 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 64. 

106 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 43.  

107 However, the TDC was prohibited from accepting tied donations or gifts. Tunisia, Loi 

organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation, Article 64. 

108 However, the TDC was prohibited from accepting tied donations or gifts. Tunisia, Loi 

organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation, Article 64. 
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4.3. Mandate. 

The TDC had to perform its functions in neutrality and independence.109 Article 39 of the 

Organic Law outlines the Commission’s tasks, whose retrospective mandate could be 

resumed as follows: 

 Investigating violations understood as ‘any serious or organised violation of human 

rights’.110 To fulfil the law’s requirements, those crimes had to be committed by 

‘organs of the State or […] groups or individuals acting in its name or under its 

protection, even if they had neither the capacity nor the prerogatives to act’.111 The 

violations included, inter alia, cases of enforced disappearance.112 This task seems to 

indicate a forensic orientation of the TDC, which brings it closer, for instance, to the 

                                                           
109 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 38. Such a provision also disposes that 

‘[…] [n]o one has the right to intervene in the activities of the authority or to influence its 

decisions’. 

110 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 3 : ‘La violation, au sens la présente loi, 

est toute atteinte grave ou organisée aux droits de l'Homme commise par les organes de l'Etat 

ou par des groupes ou individus ayant agi en son nom ou sous sa protection, et ce, même 

s'ils n’avaient ni la qualité ni les prérogatives leur permettant d’agir. Elle comprend également, 

toute atteinte grave et organisée aux droits de l'Homme, commise par des groupes organisés’. 

111 It involved also those committed by organised groups. Tunisia, Loi organique No 2013-

53 du 24 décembre 2013, relative à l’instauration de la justice transitionnelle et à son 

organisation, Article 3 : ‘La violation, au sens la présente loi, est toute atteinte grave ou 

organisée aux droits de l'Homme commise par les organes de l'Etat ou par des groupes ou 

individus ayant agi en son nom ou sous sa protection, et ce, même s'ils n’avaient ni la qualité 

ni les prérogatives leur permettant d’agir. Elle comprend également, toute atteinte grave et 

organisée aux droits de l'Homme, commise par des groupes organisés’ [emphasis added]. 

112 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 39. 
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Argentinian Truth Commission.113 Furthermore, the mandate envisaged the TDC’s 

power to transfer cases to the Specialised Chambers.114 

 Collecting information and identifying, recording, confirming and archiving 

violations in order to build a database and develop a unified register of victims;115 

 Determining the responsibilities of the state apparatus or any other parties, clarifying 

the root causes.116 

 

4.4. Final Report. 

The Final Report was released on 27 March 2019.117 It was expected to document ‘the 

truths established after verification and investigation’, together with the determination of 

responsibilities, the reasons for the violations, measures to encourage national reconciliation 

and protection of individual rights, recommendations and reform proposals to avoid 

recurrence.118  

Elyes Fakhfakh’s government adopted a roadmap document committing to finalise the 

deliverance of transitional justice and published the Commission’s Final Report on 24 June 

                                                           
113 The Argentinian Truth Commission had to clarify the acts related to the disappearance of 

persons. Argentina, Decreto No 187 (14 diciembre 1983), Articles 1 and 2. 

114 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Articles 8 and 42. Furthermore, Article 42 affirms 

that the TDC’s has to refer to the Public Prosecution Office files of gross human rights 

violations. Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration 

de la justice transitionnelle et à son organisation, Article 42 

115 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 39. 

116 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 39. 

117 The Final Report’s Executive Summary is available at the following link: 

<http://www.ivd.tn/rapport/doc/TDC_executive_summary_report.pdf> accessed 15 

January 2022. 

118 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 67. 
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2020 in the Official Gazette,119 starting an embryonic implementation of the commission’s 

reparations recommendations in order to safeguard victims’ rights.120 Nevertheless, such first 

efforts have not been continued. Salwa El Gantri underlined that ‘there is no implementation 

of any kind of the commission’s recommendations, despite the fact that civil society 

organisations and victims groups including women, requested them very strongly, together 

with police reforms’.121 

 

5. Truth. 

The Tunisian Truth Commission has contributed, through its work and final report, to 

document different types of truth: forensic truth, narrative truth, social or ‘dialogue’ truth, 

as well as healing and restorative truth. The following paragraphs aim precisely to explain 

how its activities enshrined these orders of truth illustrated in Chapter III. 

 

5.1. Forensic truth. 

The Commission could ‘resort to any procedure or mechanism that may contribute to 

revealing the truth’122 and disposed of considerable powers in order to fulfil its mission, such 

as carrying out inspections, seizing evidence, accessing public archives,123 and summoning 

                                                           
119 Journal Officiel de la République Tunisienne (24 June 2019), available in Arabic at the 

following link: 

<https://drive.google.com/file/d/1KgDqvr2VUnandcJUXmFvIxaFK3kisADI/view?usp

=sharing> accessed 15 January 2022. 

120 Olfa Belhassine, ‘Avis De Péril Sur la Justice Transitionnelle en Tunisie’ (05 Octobre 2020) 

<www.justiceinfo.net/fr/45583-avis-peril-justice-transitionnelle-tunisie.html> accessed 15 

January 2022. 

121 Interview with Salwa El Gantri, Head of ICTJ’s Tunisia Office (Google Meet, 24 January 

2022). 

122 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 40. 

123 Andrieu (n 8) 188. 
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people to testify.124 Professional secrecy could not be invoked against its requests,125 albeit it 

had to secure the necessary procedural guarantees.126 Moreover, the non-judicial body could 

prescribe criminal penalties for anyone obstructing its work.127 Forensic truth was 

documented during investigations on ‘unresolved cases of enforced disappearance’,128 as well 

as on any other TDC’s inquiry.129 

In order to map the violations that occurred during the mandate’s timeframe, the TDC 

compiled an accurate inventory of such episodes.130 As explained in the Executive Summary, 

such a catalogue was ‘chronologically arranged by historical epochs, identifying potential 

                                                           
124 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 54. See also Andrieu (n 8) 188. 

125 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 54. 

126 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 66. 

127 Ibid. 

128 L’Instance assure les missions suivantes : […] faire des investigations sur les cas de 

disparition forcée non résolus, sur la base des communiqués et des plaintes qui lui seront 

présentés et déterminer le sort des victimes, […] collecter les informations et repérer, 

recenser, confirmer et archiver les violations en vue de constituer une base de données et 

d’élaborer un registre unifié des victimes de violations. Tunisia, Loi organique No 2013-53 

du 24 décembre 2013, relative à l’instauration de la justice transitionnelle et à son 

organisation, Article 39 [free translation]. See also Article 4: : ‘La révélation de la vérité est 

l'ensemble de moyens, procédures et investigations adoptés pour le démantèlement du 

système de dictature, et ce par la détermination et l’identification de toutes les violations, la 

recherche de leurs causes, leurs circonstances, leur origines, et les conditions dans lesquelles 

elles se sont produites ainsi que les résultats qui en découlent. Et en cas de décès, de 

disparition, de disparition forcée, connaître le sort et la localisation des victimes et l’identité 

des auteurs et responsables des actes qui en sont à l’origine’. 

129 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 39. 

130 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 59. 
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sources of information, testimonies or documents that can provide the evidence’ necessary 

to document the truth.131  

The Commission’s final report preliminary drew up a list of 18 events132 and identified 

gross or systematic violations of political and civil rights (122.760),133 those related to 

economic, social and cultural rights (47.772)134 and other breaches under Transitional Justice 

                                                           
131 Ibid. 

132 Abuses against old regimes during political transformations: 1. The 1957 Beylical Rule, 

the 1987 Habib Bourguiba Rule, the 2011 Ben Ali Rule. 2. Violations pertaining to the Yusfi-

Bourguibian Clash (1955-1963) 3. The 1961 Bizerte Battle, Hammam-Chott, the 1980 Gafsa 

Group and 1992 Barrakit Essahel events 4. Coup Attempts (1962 and 1987) 5. Prosecutions 

against Islamists. 6. Prosecutions against left-leaning activists 7. Prosecutions against Pan-

Arab nationalists 8. Prosecutions against trade unionists (January 1978 ...) 9. Prosecutions 

against student groups and organizations (1955-2010) 10. 1984 Bread Riots 11. Violations 

related to the fight against terrorism 2003. 12. 2008 Mining Basin Riots. 13. Circular 108 

victims. 14. The (December 17, 2010 - January 14, 2011) Revolution Events 15. Post-

Revolution events until 31 December 2013. 16. Electoral fraud 17. Abuses targeting human 

rights activists. 18. Financial corruption. Instance Vérité et Dignité, ‘Final Report: Executive 

Summary’ (2019) 58-9. 

133 1. Willful killing 2. Executions without fair trial guarantees 3. Rape and forms of sexual 

violence 4. Torture 5. Enforced disappearance 6. Enforced hiding for fear of prosecution 

and persecution 7. Enforced migration for political reasons 8. Arbitrary arrest 9. Violation 

of the right to litigation and fair trial 10. Cruel, inhuman and degrading treatment in prison 

11. Administrative and security control 12. House arrest and violation of freedom of 

movement within the country 13. Violation of freedom of movement abroad and the right 

to a passport 14. Enforced divorce 15. Violation of freedom of expression, information and 

publishing 16. Violation of the right to freedom of peaceful assembly 17. Violation of the 

right to form associations, parties and trade unions 18. Violation of the right to practice one's 

religion and worship and the right to freedom of dress and appearance. 19. Enforced 

enrolment in the army 20. Non-acknowledgement of the status of ‘Colonizers' combatant’ 

21. Aggression or injury during protests and demonstrations or on their occasion. Instance 

Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 56-7, 59. 

134 Violation of the right to housing and home privacy, deprivation of livelihood and forms 

of abuse of the right to work, violation of the right to health, violation of the right to 
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Law (7.193),135 even though there was the possibility to add any of abuses not comprised in 

those categories.136 The Commission received 62.720 complaints from individuals and 

groups.137 Among them are 11.931 women and 50.789 men.138 Indeed, information on a set 

of crimes (i.e., inter alia, electoral fraud, embezzlement of public funds and forced 

migration)139 could be referred by the TDC to the Specialised Judicial Chambers,140 and 204 

cases were transferred,141 potentially contributing to establishing judicial truth.142 

Interestingly, the TDC had to shed light also on corruption and economic violations,143 

whose inclusion in the terms of reference represented an innovative but criticised aspect.144 

Nevertheless, it must be stressed that other truth commissions, such as the one established 

                                                           
education, violation of academic freedom, violation of the right to culture, violation of the 

right to property. Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 57. 

135 Electoral fraud, financial corruption and embezzlement of public funds, systematic 

marginalization and exclusion of specific regions or groups. Instance Vérité et Dignité, ‘Final 

Report: Executive Summary’ (2019) 57, 59. 

136 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 61. 

137 Ibid 47. 

138 Ibid 632. 

139 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 8. 

140 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 8. Furthermore, Article 42 affirms that 

the TDC’s has to refer to the Public Prosecution Office files of gross human rights violations. 

Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la justice 

transitionnelle et à son organisation, Article 42. 

141 Instance Vérité et Dignité, ‘Final Report: Executive Summary’ (2019) 47. 

142 Nevertheless, the constant need to train new judges on transitional justice has stalled the 

work of the Specialised Chambers. According to ICTJ sources, this situation has negatively 

impacted victims, whose rights are compromised by of the expenses of the process. 

143 Tunisia, Loi organique No 2013-53 du 24 décembre 2013, relative à l’instauration de la 

justice transitionnelle et à son organisation, Article 8. 

144 Some scholars have criticised the excessive wideness of the mandate. Andrieu (n 8) 188. 
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in Kenya in 2009,145 were mandated to investigate economic crimes (i.e. Illegal acquisition of 

land).146 

The Commission obtained evidentiary foundations from statements, witness testimonies, 

medical and autopsy reports and examinations, inspections undertaken in the context of 

judicial investigations or conducted by TDC through investigators, written reports submitted 

by international organizations and civil society, immediate notification cards issued by the 

various police stations, in addition to the daily briefings of facts, as well as audio-visual 

records of senior officials and security personnel.147 

 

5.2. Individual or narrative truth. 

The Truth and Dignity Commission was mandated to hold closed-door hearings with 

victims,148 most of whom were individual, in its central headquarters, regional offices, or 

victims’ homes.149 
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Overall, 81 audition offices were opened in the territory,150 some of them specifically set 

up for women, given the specificity of their cases.151 The TDC had to take account of the 

specific impact of violations committed against the elderly, women, children, the disabled, 

groups with special needs, the sick and vulnerable groups.152 Between 15 December 2014 

and 15 June 2016, 49.654 victims had been heard on those occasions.153 In this regard, it 

must be highlighted that such a number is exceptionally high.154 

 

5.3. Social or ‘dialogue’ truth. 

Social truth was par excellence manifested in the public hearings held by the 

Commission.155 Starting from 17 November 2016, these fourteen events were broadcasted 

live on Tunisian TV and worldwide. Estimates indicate that around 1.8 million Tunisians 

were reached by one national broadcaster, and two million watched via the internet.156 

Consequently, a significant part of the population was reached by the debate on what 
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happened. The events gave rise to 108 victims and witnesses voices,157 sharing their 

testimonies on specific events158 and violations (i.e. inter alia, gross human rights breaches, 

financial corruption and electoral fraud).159 Among them, the hearing on corruption was 

perceived as one of the most powerful, mainly because it contemplated the testimony of Ben 

Ali’s nephew from prison in relation to the ‘massive systems of corruption that […] 

permeated Tunisian society at every level’.160 Moreover, the selected topics shed light on 

women’s experiences.161 

Nevertheless, the centralisation of all the events in Tunis, weak guidance by the 

commissioners and lack of adequate follow-up to victims weakened the TDC’s impact.162 

Furthermore, the absence of an ad hoc hearing on the crucial issue of marginalisation 

represented a major shortcoming.163 On the latter aspect, the Commission preferred the desk 

work and included the issue in the final report.164 

 

5.4. Structural truth. 

The TDC’s mandate affirms that the truth-seeking process should uncover the search for 

violations’ causes, circumstances, origins, conditions in which they occurred and the results 

thereof.165 Specifically, Article 39 entrusted the Commission with ‘determining the 
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responsibility of the organs of the State or any other parties for the violations […], clarifying 

its reasons’.166 

The Final Report envisages the systematic violence inherent in Tunisian history, which 

indiscriminately affected anyone who had hindered the authoritarian apparatus.167 Such 

administrations ‘based on an octopus network’168 have monopolised the institutions to serve 

elitist interests and ‘subjugate the entire society’.169 A significant repercussion has been the 

emergence of marginalisation related to economic, social and political spheres.170 It led, inter 

alia, to establish a security control’s network, built on ‘political police, neighbourhood 

committees, torture apparatus, collective punishment mechanism, humiliation, security 

prosecution, starvation and livelihoods cutting off policy’.171 Such a structure involved 

practices, namely chauvinism, the adulteration of job competitions or fictitious 

employment.172 Without sparing any sector of society,173 the authoritarian system also 

involved the judiciary and the judges’ politicisations.174 According to the Commission’s 

findings, the result has been the creation of an ‘official narrative that justifies the regime’s 

violations and its abuses’, which constituted the basis for a ‘historical legitimacy’ of the 

regime,175 and portrayed the individual qualities of the leader and his “invincible” party 

through propaganda’.176 
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5.5. Healing and restorative truth. 

Article 39 of the Organic Law affirmed that recognising the violations suffered by victims 

represents the basis for building a comprehensive programme of individual and collective 

reparation.177 Thus, it is possible to observe that the mandate envisages two different types 

of acknowledgements.  

First, it implies the recognition of violations suffered by a person, a group of people or a 

legal entity.178 In this regard, among the TDC’s activities, public hearings enormously 

contributed to publicly asserting the truth about human rights violations and the impact of 

the authoritarian system that dominated Tunisia since Independence on the private sphere 

of individuals, as well as social groups. Such occasions permitted to raise collective awareness 

of the atrocities and gain ‘critical distance from all the practices that undermined human 

dignity’.179  

Second, the acknowledgement provided to those regions which suffered political and 

economic marginalisation or organised exclusion,180 namely the inner ones of Gafsa, Sidi 

Bouzid, and Kasserine, where economic and social inequalities are considered root causes of 

the uprising.181 Although the latter phenomenon was not addressed during public hearings, 

it was included in the Final Report, which itself represents a form of recognition:182 
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documenting the truth about such violations in a public document is a crucial step for 

enlightening human rights violations before the collective conscience.  

‘At least there was the idea that dismantling the dictatorship is possible, truth-seeking is 

possible, justice is possible’,183 affirmed Salwa El Gantri about the impact of those hearings. 

 

6. Conclusion. 

After the analysis in the previous paragraphs, it is noteworthy to observe that the Tunisian 

Truth Commission contributed to the types of truth analysed in Chapter III in different ways. 

More specifically, the following pages will argue that the mandate’s broadness pushed the 

TDC’s operations to be orientated towards forensic truth, narrative truth, social truth, and 

structural truth. Nevertheless, it will be maintained that such a comprehensive mandate, 

coupled with unresolved complications that arose after the TDC’s inception, had 

repercussions on the Commission’s performance. Such circumstances impeded societal 

healing and restorative truth, which encompasses all the abovementioned types of truth, to 

derive from the truth-seeking process. 

First of all, the ambitious powers placed at the Commission’s disposal by the mandate 

enabled the body to report the ‘verifiable and documentable’184 forensic truth, which was 

mainly delineated by the TDC’s fact-finding and investigating Committee that ‘proceeded 

with its probe into the facts, seeking to compile necessary evidence […]’.185 The Commission 

transferred 204 cases to the Specialised Chambers.186 Previous experiences, namely those of 

the Argentinian187 and Paraguayan188 ones, included the identification of cases for which the 

commissions recommended prosecutions. In this regard, the relevance of TDC’s 

contribution to truth must be highlighted, albeit jeopardised by the absence of a judicial 

institutions’ adequate response. ‘Since 2018, no single sentence has been pronounced, despite 
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the fact that two cases are ready’,189 affirmed Salwa El Gantri. Organisational issues, mainly 

related to the fact that judges keep rotating,190 have jeopardised the proceedings and virtually 

nullified the training efforts on transitional justice for the judiciary personnel.191 Such issues 

have stalled the processes and affected victims’ rights,192 leaving the suffering population 

with intangible truths and temporarily depriving it of the form of official acknowledgement 

that a verdict could embody. 

Second, the TDC auditioned an unprecedented number of victims,193 permitting their 

narratives to emerge impetuously. In this regard, it must be stressed that, for instance, the 

private experiences of women have been taken into account by the Commission, who 

instituted a specific Committee focused on gender, developing several strategies to 

incentivise the submission of their statements. As observed by Kelli Muddell, Director of the 

ICTJ Gender Justice Program, who provided several workshops organised during the first 

months of the TDC’s operations, 

 

‘One of the biggest obstacles that we have noticed in our work with victims 

groups outside the capital was that […] a lot of women […] didn’t know or 

understand that their experiences were included in the transitional justice law 

and that they could actually provide statements to the commission.’194 

 

Thus, strategies were created in order to build trust in the TDC, such as adopting 

confidential procedures to process women files.195 An awareness campaign was initiated, and 
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the result was an increase from 5% to 23% of women submissions.196 Nevertheless, the 

absence of collegiality work by the Commission had repercussions on its perceived 

impartiality,197 affecting the representativeness of those who were heard.198 According to 

commentators, the internal divisions’ management fostered the public view of a partisan 

entity orientated towards Islamists,199 thus disincentivising the involvement of some citizens, 

such as secularists.200 

Third, individual narratives were divulged during the public hearings organised by the 

TDC, which represented a decisive contribution to uncovering the social dimension of truth. 

Such an instrument was particularly effective in South Africa201 and created an ‘important 

connection between the commission and the public’.202 In Tutu’s words, they permitted to 

‘affirm the dignity and humanity of those who were cruelly silenced for so long, turned into 

anonymous, marginalised victims’.203 In the case of Tunisia, for the first time, society’s 

awareness of human rights violations that occurred in the country during the dictatorships 

was openly raised, strengthening the collective will for a transformative change. Indeed, 

acknowledging the truth of having wronged someone is essential in getting to the root of the 

breach.204 Furthermore, these hearings enhanced the TDC’s transparency, fostering its 

legitimacy. They represented an important step in setting truth into motion within the society, 

providing a forum offering formal public acknowledgement. Nevertheless, the lack of 

follow-up negatively influenced several victims.205 Some later participated in ICTJ’s focus 
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group discussions and underlined the feeling of empowerment they felt by testifying, albeit 

admitting that absence of support afterwards severely impacted their overall experience.206 

Fourth, the Commission was mandated to unveil the so-called structural truth. In this 

regard, it must be underlined that, as previously noted, the Final Report contained a specific 

section on this issue, albeit scholars argue that there was general dissatisfaction with the 

Commission’s failure to address regional marginalisation and economic crimes.207 Kelli 

Muddell observed that ‘[e]ven after it [the report] was put out, chapters were taken off, 

changed and put back on’, creating confusion. Moreover, although the said document 

represented itself as a form of acknowledgement, it was not effectively divulgated throughout 

society. The reasons are many: counting around 1700 pages,208 it is not accessible for the 

large population, and it seems that it did not have a significant impact except for the victims 

and those directly interested in transitional justice.209 Furthermore, Salwa El Gantri stressed 

that ‘there has never been any official debate on TV or radio about the final report so far’.210 

It seems that lack of societal ownership and poor communication with the stakeholders 

undermined the potentiality of publicly acknowledging the Commission’s findings. 

Article 39 of the Organic Law mandated the TDC to elaborate a program of reparations 

based, inter alia, on victims’ recognition.211 Such a redress constitutes itself a sort of 

acknowledgement,212 but the ‘Dignity and Rehabilitation Fund for Victims of the 

Dictatorship’213 was activated only in 2018 and, after the emergency measures adopted on 25 

July 2021 and later extended, it is no longer operational.214 Although their implementation 

consists of a government’s responsibility, Kelli Muddell explained that ‘the reparations 
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decisions were awarded by points, and they calculated these points based on the type 

violations’.215 Nevertheless, she added that ‘there will be no explanation about how the 

commission determined those points’.216 The lack of transparency on the procedure 

contributed to deepening the victims’ confusion about the commission’s legitimacy and 

authority.  

It has emerged how in Tunisia, healing and restorative truth, an essential element for 

victims rehabilitation and the prevention of past abuses recurrence,217 has not properly been 

realised.  

The absence of political support has severely undermined the work of the Commission, 

which revealed profound fatigue to operate in such a fragmented scenario. Figures from past 

regimes have re-emerged, appearing on the public scene and holding power positions. The 

presidency of Béji Caïd Essebsi (2014-2019),218 an exponent of the ancient nouveau,219 was 

orientated towards national reconciliation, ‘by turning away from the past and looking to the 

future’.220 The narrative of ‘turning the page’ was embodied by the Administrative 
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Reconciliation Law granting amnesty to state officials involved in corruption during the 

dictatorship.221 More recently, a Criminal Reconciliation project has envisaged reconciliation 

with perpetrators of economic crimes and corruption.222 The COVID-19 health crisis has 

deteriorated the already delicate Tunisian situation,223 which has recently experienced 

economic stagnations, illegal emigration, and the increase of extremism.224  

According to ICTJ sources, since 25 July 2021, travel bans and house arrests have targeted 

parliamentarians, magistrates and business people.225 Recently, the European Parliament has 

voted a joint motion underlining the country’s main challenges, together with highlighting 

that ‘incomplete transitional justice and serious economic and security challenges remain 

substantial obstacles to Tunisia’s full democratic consolidation’.226 

The Tunisian transition process has revealed several cracks in society but has also shown 

the resilience of victims and the broad population to fight against marginalisation, exclusion, 

poverty and injustice. It is undoubtedly premature to analyse the impact of the truth 

commission and its contribution in the short term, as it often takes years to see the effective 

influence. Nevertheless, a genuine political will in a transitional process is essential to achieve 

concrete and tangible results. The experience of the TDC has helped to decipher that 

Tunisian politics have been composed of narratives in which dissent represents a threat to 

national unity rather than an ingredient of democracy. The hope is that its intervention will 

boost the efforts to strive for a more just, inclusive and plural truth. 
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GENERAL CONCLUSION 

 

Part I of the thesis offered a framework of the reference documents enshrining the right 

to truth, delineated the orientations of regional human rights courts towards this notion and 

illustrated the peculiarities of the truth reported by truth commissions, as well as underlined 

its differences from legal institutions’ judicial truth.  

First, Chapter I (‘Truth in Legislation’) identified the roots and evolution of the right to 

truth, delineating its origin in the context of international humanitarian law. After outlining 

the most relevant soft law instruments formalising it, the travaux préparatoires of the United 

Nations Convention for the Protection of All Persons from Enforced Disappearance were 

analysed, mainly focusing on Article 24 ICPPED. The primary outcome of this Chapter is 

the constatation that the right to truth remains an unprecise concept in international law. 

Secondly, Chapter II (‘Truth in Case Law’) observed that the Rome Statute, the American 

Convention on Human Rights and the European Convention on Human Rights do not 

expressly contain such a notion. However, it was analysed how the IACtHR and ECtHR’s 

jurisprudence has derived from the existing provisions an independent concept of the right 

to truth, linked to the procedural aspect of the state’s obligation to prosecute in case of 

serious human rights violations. 

Thirdly, an attempt was made to define the concept of judicial truth by considering the 

main procedural rules of supranational Courts. The reasoning, articulated in Chapter II, 

underlined that the truth documented by justice institutions has the primary aim to contribute 

to what Juan Méndez defined as the ‘individualistic aspect’ of the right to truth,1 consisting 

of disclosing ‘all that can reliably be known about the circumstances of the crime, including 

the identity of the perpetrators and instigators’.2 Judicial truth is built on forensic truth, 

derives from corroborated evidence, and intends to provide high certainty about specific 

incidents. It is shaped by the logic of the adversarial process and validated by what reaches 

the ‘beyond reasonable doubt’ threshold. The same Chapter concluded that structural truth 

might transpire from the verdict, although framework facts are not contested in a courtroom. 

Furthermore, judicial truth might be constructed by acquiring witnesses’ personal truths, 

albeit the latter contribution is limited to the alleged perpetrator’s charge. Judgments might 
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also play a role in restoring victims’ dignity, potentially representing a public recognition of 

the incidents that occurred. Nevertheless, gross human rights violations have unveiled the 

legal institutions’ fragilities. When dealing with those crimes that Arendt defined neither 

punishable nor forgivable,3 such as enforced disappearances, genocides, extraordinary 

executions and targeted killings, the judicial mechanisms’ potentiality to fulfil the right to 

truth is compromised. 

Fourthly, in Chapter III (‘Truth in Truth Commissions’), the peculiarities characterising 

truth commissions are highlighted in order to determine their influence on the type of truth 

documented. Notably, we have underlined the terms of reference’s significance in 

establishing the type of truth reported. Assuming that there are no fixed rules for setting up 

a truth commission but established practices, the dissertation underlined how these non-

judicial bodies are created ad hoc and their characteristics envisaged on a case-by-case basis, 

considering the specific needs of the country of concern. 

Given the variety of tasks they are called upon to fulfil, it is argued that the inherent 

uniqueness of each mandate may be biased towards revealing one kind of truth rather than 

another. Namely, the selection process of the commissioners, their reputation, the powers 

conferred as well as other practical constraints, such as temporal limitations, security and 

funding, have undoubtedly a strong influence on a commission’s truth-seeking process. 

In this regard, it should be pointed out that no reference to a single form of truth has 

been made in the thesis. Conversely, the pragmatic need to concretise this abstract concept 

and articulate it in different categories, based on the elaboration carried out by the South 

African Commission in its final report, represents an essential step and fundamental basis of 

the dissertation’s hypothesis.  

 

More precisely, the existence of the following types of truth has been advanced: 

 

 Forensic truth: it mainly concerns objective and factual information stemming from 

demonstrable evidence. 

 Structural truth: it could be conceived as an articulation of forensic truth that does 

not limit itself to an individual dimension but gathers together various types of 

information and sciences to be unveiled. It concerns the whole apparatus in which 
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gross human rights violations have been perpetrated, and its unveiling includes the 

causes, patterns and consequences of such a system. 

 Individual and ‘narrative’ truth: it is nothing but a personal truth that recounts 

intimate experiences and feelings, explaining an individual’s immeasurable point of 

view of reality. 

 Social or ‘dialogue’ truth: it is the truth emerging from debates and dialogues, which 

goes beyond the private sphere of a subject and is embraced by society. It does not 

just represent an outcome but a process leading to state-building. 

 Healing and restorative truth: it derives from fulfilling the abovementioned types of 

truth. Strictly linked to the concept of acknowledgement, it covers a vital role in 

restoring victims’ dignity and preventing past abuses’ recurrence. 

 

Part II of the thesis was devoted to demonstrating the type of truth towards which the 

Commissions established in Colombia and Tunisia are oriented. 

Concerning Colombia (‘Case Study on Colombia’), our reasoning led to assume that the 

Comisión para el Esclarecimiento de la Verdad, la Convivencia y la No Repetición’s main 

contribution is directed towards social truth. With its inception, the Commission has 

inaugurated a process aimed at involving the population as much as possible. Its work 

constitutes a part of an elaborated political plot that culminated with the 2016 Peace Accord, 

whose advancement presupposes, inter alia, the CEV’s activity to foster trust in institutions 

through dialogues and discussions, acting as a transition’s driving force. The uniqueness of 

the Commission’s mandate gathers together the consciousness gained from other countries’ 

previous experiences and is addressed towards the future, intending to boost society’s 

understanding of the gravity of what happened to prevent its recurrence. Including 

opposition voices and minorities, it is directed towards a more plural truth that has the 

potential to forge an effective democracy. 

In relation to Tunisia (‘Case Study on Tunisia’), it was recognised that the Instance Vérité 

et Dignité’s mandate and operations were designed to unveil forensic truth, narrative truth, 

social truth, and structural truth. Nevertheless, it has been argued that TDC’s efforts were 

affected by several factors, namely the broadness of the terms of reference, as well as public 

perception of the Commission and virtually no societal ownership of the Final Report. 

Together with the absence of political will to implement its recommendations, such 

circumstances have undermined societal healing and restorative truth to stem from the truth-

seeking process. 
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At this point, it must be stressed that my hypotheses have been presented with the 

awareness that a proper analysis of a truth commission’s impact may require several years. 

Consequently, the advanced thesis represents just an assumption corroborated by available 

data and does not intend to divulge a definitive answer or conclusion. 

The Final Report of the Colombian Truth Commission is expected to be published in the 

next few months, and it will surely contain helpful information. In Tunisia, the Truth and 

Dignity Commission’s legacy is at the mercy of the emergency measures triggered in July 

2021, and the implementation of its recommendations largely depends on the government’s 

will. 

After summarising what has been explored and argued in this dissertation, further 

reasoning is in order. As observed in the previous pages, the right to truth rises in the face 

of denialism and silences, giving voice to victims’ intimate and fundamental demands: to 

have their dignity recognised. This eminently human need goes beyond a merely legal 

dimension of a right and underlines the moral necessity of continuously affirming the rule of 

law’s intrinsic values.  

In transitional processes, not only legal factors are at stake, but the very essence of 

coexistence is undermined by profound and entrenched divisions. In this sense, truth 

commissions have the potential power to transform society through dialogue and peaceful 

confrontation, representing an arena in which multiple conflicting views of reality are 

explained and voices heard. 

Truth commissions’ truth could be associated with the very foundations of democracy, 

forging the rule of law with the vigour of words and contributing to a significant cultural, 

political and social change in highly polarised communities to construct a brighter future. 

  

In Rodotà’s words: 

 

‘The emphasis on truth […] does not only stem from the need to restore 

dignity to the victims. It is the whole of humanity, without spatial or temporal 

boundaries, that appears on the scene, and it is precisely this that must be ferried 

to enlightened and redeemed times by the power of truth’.4 

                                                           
4 Stefano Rodotà, ‘Il Diritto alla Verità’, in Giorgio Resta and Vincenzo Zeno-Zencovich 

(eds), ‘Riparare, Risarcire, Ricordare: Un Dialogo tra Storici e Giuristi’ (Editoriale Scientifica 

2012) 498 [free translation]. 
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ANNEX I 

 

 

Context 

 

  Crimes 

 

Impacts 

 

 The complexity of the contexts and 

territorial dynamics; 

 The patterns of abuse, the historical 

context, the origins and multiple causes of 

the conflict; 

 The factors and conditions that 

facilitated or contributed to its persistence 

and development; 

 The phenomenon of paramilitarism. 

 

 The practices and facts that constitute serious 

human rights violations and grave breaches of IHL; 

 Collective responsibilities of who took part in the 

conflict; 

 Forced displacement and land dispossession; 

 The relationship between the conflict and the 

cultivation of illicit crops, the production and 

commercialisation of illicit drugs, as well as the laundering 

of assets originated from drug trafficking. 

 

 Human and social impact 

on society of the conflict; 

 On the exercise of politics 

and the functioning of democracy 

as a whole; 

 On persons who 

participated directly as combatants, 

their families and environments. 

 

 

Table 1. Colombian Truth Commission’s Retrospective Mandate.
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4. The situations referred to in the preceding paragraph 

include armed conflicts in which peoples are fighting 

against colonial domination and alien occupation and 

against racist régimes in the exercise of their right of self-

determination, as enshrined in the Charter of the United 

Nations and the Declaration on Principles of 

International Law concerning Friendly Relations and Co-

operation among States in accordance with the Charter of 

the United Nations. 

 Article 2(1): In addition to the provisions which shall be 

implemented in peacetime, the present Convention shall 

apply to all cases of declared war or of any other armed 

conflict which may arise between two or more of the High 

Contracting Parties, even if the state of war is not 

recognized by one of them. 

International Convention for 

the Protection of All Persons 

from Enforced 

Disappearance. 

Article 1. Each State Party shall ensure that any individual 

who alleges that a person has been subjected to enforced 

disappearance has the right to report the facts to the 

competent authorities, which shall examine the allegation 

promptly and impartially and, where necessary, undertake 

without delay a thorough and impartial investigation. 

Appropriate steps shall be taken, where necessary, to 

ensure that the complainant, witnesses, relatives of the 

disappeared person and their defence counsel, as well as 
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persons participating in the investigation, are protected 

against all ill-treatment or intimidation as a consequence 

of the complaint or any evidence given. 

 Article 18: 1. Subject to articles 19 and 20, each State Party 

shall guarantee to any person with a legitimate interest in 

this information, such as relatives of the person deprived 

of liberty, their representatives or their counsel, access to 

at least the following information: 

( a ) The authority that ordered the deprivation of liberty; 

( b ) The date, time and place where the person was 

deprived of liberty and admitted to the place of 

deprivation of liberty; 

( c ) The authority responsible for supervising the 

deprivation of liberty; 

( d ) The whereabouts of the person deprived of liberty, 

including, in the event of a transfer to another place of 

deprivation of liberty, the destination and the authority 

responsible for the transfer; 

( e ) The date, time and place of release; 

( f ) Elements relating to the state of health of the person 

deprived of liberty; 

( g ) In the event of death during the deprivation of 

liberty, the circumstances and cause of death and the 

destination of the remains. 

2. Appropriate measures shall be taken, where necessary, 

to protect the persons referred to in paragraph 1 of this 

article, as well as persons participating in the investigation, 

from any ill-treatment, intimidation or sanction as a result 

of the search for information concerning a person 

deprived of liberty. 

 Article 20: 1. Only where a person is under the protection 

of the law and the deprivation of liberty is subject to 

judicial control may the right to information referred to in 

article 18 be restricted, on an exceptional basis, where 
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strictly necessary and where provided for by law, and if 

the transmission of the information would adversely 

affect the privacy or safety of the person, hinder a criminal 

investigation, or for other equivalent reasons in 

accordance with the law, and in conformity with 

applicable international law and with the objectives of this 

Convention. In no case shall there be restrictions on the 

right to information referred to in article 18 that could 

constitute conduct defined in article 2 or be in violation 

of article 17, paragraph 1. 

2. Without prejudice to consideration of the lawfulness of 

the deprivation of a person's liberty, States Parties shall 

guarantee to the persons referred to in article 18, 

paragraph 1, the right to a prompt and effective judicial 

remedy as a means of obtaining without delay the 

information referred to in article 18, paragraph 1. This 

right to a remedy may not be suspended or restricted in 

any circumstances. 

 Article 24: 1. For the purposes of this Convention, 

“victim” means the disappeared person and any individual 

who has suffered harm as the direct result of an enforced 

disappearance. 

2. Each victim has the right to know the truth regarding 

the circumstances of the enforced disappearance, the 

progress and results of the investigation and the fate of 

the disappeared person. Each State Party shall take 

appropriate measures in this regard. 

3. Each State Party shall take all appropriate measures to 

search for, locate and release disappeared persons and, in 

the event of death, to locate, respect and return their 

remains. 

4. Each State Party shall ensure in its legal system that the 

victims of enforced disappearance have the right to obtain 

reparation and prompt, fair and adequate compensation. 
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5. The right to obtain reparation referred to in paragraph 

4 of this article covers material and moral damages and, 

where appropriate, other forms of reparation such as: 

( a ) Restitution; 

( b ) Rehabilitation; 

( c ) Satisfaction, including restoration of dignity and 

reputation; 

( d ) Guarantees of non-repetition. 

6. Without prejudice to the obligation to continue the 

investigation until the fate of the disappeared person has 

been clarified, each State Party shall take the appropriate 

steps with regard to the legal situation of disappeared 

persons whose fate has not been clarified and that of their 

relatives, in fields such as social welfare, financial matters, 

family law and property rights. 

7. Each State Party shall guarantee the right to form and 

participate freely in organizations and associations 

concerned with attempting to establish the circumstances 

of enforced disappearances and the fate of disappeared 

persons, and to assist victims of enforced disappearance. 

International Covenant on 

Civil and Political Rights. 

Article 2, Paragraph 3: Each State Party to the present 

Covenant undertakes: 

(a) To ensure that any person whose rights or freedoms 

as herein recognized are violated shall have an effective 

remedy, notwithstanding that the violation has been 

committed by persons acting in an official capacity; 

(b) To ensure that any person claiming such a remedy 

shall have his right thereto determined by competent 

judicial, administrative or legislative authorities, or by any 

other competent authority provided for by the legal 

system of the State, and to develop the possibilities of 

judicial remedy; 

(c) To ensure that the competent authorities shall enforce 

such remedies when granted. 
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 Article 7: No one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment. In 

particular, no one shall be subjected without his free 

consent to medical or scientific experimentation. 

Protocol Additional to the 

Geneva Conventions of 12 

August 1949, and relating to 

the Protection of Victims of 

International Armed32 

Conflicts (Protocol I) 8 June 

1977. 

Article 32 (General Principle): In the implementation of 

this Section, the activities of the High Contracting Parties, 

of the Parties to the conflict and of the international 

humanitarian organizations mentioned in the 

Conventions and in this Protocol shall be prompted 

mainly by the right of families to know the fate of their 

relatives. 

 Article 33 (Missing Persons): 1. As soon as circumstances 

permit, and at the latest from the end of active hostilities, 

each Party to the conflict shall search for the persons who 

have been reported missing by an adverse Party. Such 

adverse Party shall transmit all relevant information 

concerning such persons in order to facilitate such 

searches. 

2. In order to facilitate the gathering of information 

pursuant to the preceding paragraph, each Party to the 

conflict shall, with respect to persons who would not 

receive more favourable consideration under the 

Conventions and this Protocol: 

(a) record the information specified in Article 138 of the 

Fourth Convention in respect of such persons who have 

been detained, imprisoned or otherwise held in captivity 

for more than two weeks as a result of hostilities or 

occupation, or who have died during any period of 

detention; 

(b) to the fullest extent possible, facilitate and, if need be, 

carry out the search for and the recording of information 

concerning such persons if they have died in other 

circumstances as a result of hostilities or occupation. 

3. Information concerning persons reported missing 
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pursuant to paragraph 1 and requests for such 

information shall be transmitted either directly or through 

the Protecting Power or the Central Tracing Agency of 

the International Committee of the Red Cross or national 

Red Cross (Red Crescent, Red Lion and Sun) Societies. 

Where the information is not transmitted through the 

International Committee of the Red Cross and its Central 

Tracing Agency, each Party to the conflict shall ensure 

that such information is also supplied to the Central 

Tracing Agency. 

4. The Parties to the conflict shall endeavour to agree on 

arrangements for teams to search for, identify and recover 

the dead from battlefield areas, including arrangements, if 

appropriate, for such teams to be accompanied by 

personnel of the adverse Party while carrying out these 

missions in areas controlled by the adverse Party. 

Personnel of such teams shall be respected and protected 

while exclusively carrying out these duties. 

 Article 34 (Remains of Deceased): 1. The remains of 

persons who have died for reasons related to occupation 

or in detention resulting from occupation or hostilities 

and those of persons not nationals of the country in which 

they have died as a result of hostilities shall be respected, 

and the gravesites of all such persons shall be respected, 

maintained and marked as provided for in Article 130 of 

the Fourth Convention, where their remains or gravesites 

would not receive more favourable consideration under 

the Conventions and this Protocol. 

2. As soon as circumstances and the relations between the 

adverse Parties permit, the High Contracting Parties in 

whose territories graves and, as the case may be, other 

locations of the remains of persons who have died as a 

result of hostilities or during occupation or in detention 

are situated, shall conclude agreements in order: 
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(a) to facilitate access to the gravesites by relatives of the 

deceased and by representatives of official graves 

registration services and to regulate the practical 

arrangements for such access; 

(b) to protect and maintain such gravesites permanently; 

(c) to facilitate the return of the remains of the deceased 

and of personal effects to the home country upon its 

request or, unless that country objects, upon the request 

of the next of kin. 

3. In the absence of the agreements provided for in 

paragraph 2 (b) or (c) and if the home country of such 

deceased is not willing to arrange at its expense for the 

maintenance of such gravesites, the High Contracting 

Party in whose territory the gravesites are situated may 

offer to facilitate the return of the remains of the deceased 

to the home country. Where such an offer has not been 

accepted the High Contracting Party may, after the expiry 

of five years from the date of the offer and upon due 

notice to the home country, adopt the arrangements laid 

down in its own laws relating to cemeteries and graves. 

4. A High Contracting Party in whose territory the 

gravesites referred to in this Article are situated shall be 

permitted to exhume the remains only: 

(a) in accordance with paragraphs 2 (c) and 3, or 

(b) where exhumation is a matter of overriding public 

necessity, including cases of medical and investigative 

necessity, in which case the High Contracting Party shall 

at all times respect the remains, and shall give notice to 

the home country of its intention to exhume the remains 

together with details of the intended place of reinterment. 

The Universal Declaration of 

Human Rights. 

Article 3: Everyone has the right to life, liberty and the 

security of person. 

 Article 9: No one shall be subjected to arbitrary arrest, 

detention or exile. 
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Chapter II: Truth in Case Law. 

 

 

American Convention on 

Human Rights. 

Article 1 (Obligation to Respect Rights): 1. The States 

Parties to this Convention undertake to respect the rights 

and freedoms recognized herein and to ensure to all 

persons subject to their jurisdiction the free and full 

exercise of those rights and freedoms, without any 

discrimination for reasons of race, color, sex, language, 

religion, political or other opinion, national or social 

origin, economic status, birth, or any other social 

condition. 2. For the purposes of this Convention, 

"person" means every human being. 

 Article 4 (Right to Life): 1. Every person has the right to 

have his life respected. This right shall be protected by law 

and, in general, from the moment of conception. No one 

shall be arbitrarily deprived of his life. 2. In countries that 

have not abolished the death penalty, it may be imposed 

only for the most serious crimes and pursuant to a final 

judgment rendered by a competent court and in 

accordance with a law establishing such punishment, 

enacted prior to the commission of the crime. The 

application of such punishment shall not be extended to 

crimes to which it does not presently apply. 

3. The death penalty shall not be reestablished in states 

that have abolished it. 

4. In no case shall capital punishment be inflicted for 

political offenses or related common crimes. 

5. Capital punishment shall not be imposed upon persons 

who, at the time the crime was committed, were under 18 

years of age or over 70 years of age; nor shall it be applied 

to pregnant women. 
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6. Every person condemned to death shall have the right 

to apply for amnesty, pardon, or commutation of 

sentence, which may be granted in all cases. Capital 

punishment shall not be imposed while such a petition is 

pending decision by the competent authority. 

 Article 5 (Right to Humane Treatment): 1. Every person 

has the right to have his physical, mental, and moral 

integrity respected. 

2. No one shall be subjected to torture or to cruel, 

inhuman, or degrading punishment or treatment. All 

persons deprived of their liberty shall be treated with 

respect for the inherent dignity of the human person. 

3. Punishment shall not be extended to any person other 

than the criminal. 

4. Accused persons shall, save in exceptional 

circumstances, be segregated from convicted persons, and 

shall be subject to separate treatment appropriate to their 

status as unconvicted persons. 

5. Minors while subject to criminal proceedings shall be 

separated from adults and brought before specialized 

tribunals, as speedily as possible, so that they may be 

treated in accordance with their status as minors. 

6. Punishments consisting of deprivation of liberty shall 

have as an essential aim the reform and social readaptation 

of the prisoners. 

 Article 7 (Right to Personal Liberty): 1. Every person has 

the right to personal liberty and security. 

2. No one shall be deprived of his physical liberty except 

for the reasons and under the conditions established 

beforehand by the constitution of the State Party 

concerned or by a law established pursuant thereto. 

3. No one shall be subject to arbitrary arrest or 

imprisonment. 
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4. Anyone who is detained shall be informed of the 

reasons for his detention and shall be promptly notified 

of the charge or charges against him. 

5. Any person detained shall be brought promptly before 

a judge or other officer authorized by law to exercise 

judicial power and shall be entitled to trial within a 

reasonable time or to be released without prejudice to the 

continuation of the proceedings. His release may be 

subject to guarantees to assure his appearance for trial. 

6. Anyone who is deprived of his liberty shall be entitled 

to recourse to a competent court, in order that the court 

may decide without delay on the lawfulness of his arrest 

or detention and order his release if the arrest or detention 

is unlawful. In States Parties whose laws provide that 

anyone who believes himself to be threatened with 

deprivation of his liberty is entitled to recourse to a 

competent court in order that it may decide on the 

lawfulness of such threat, this remedy may not be 

restricted or abolished. The interested party or another 

person in his behalf is entitled to seek these remedies. 

7. No one shall be detained for debt. This principle shall 

not limit the orders of a competent judicial authority 

issued for nonfulfillment of duties of support. 

 Article 8 (Right to a Fair Trial): 1. Every person has the 

right to a hearing, with due guarantees and within a 

reasonable time, by a competent, independent, and 

impartial tribunal, previously established by law, in the 

substantiation of any accusation of a criminal nature made 

against him or for the determination of his rights and 

obligations of a civil, labor, fiscal, or any other nature. 

2. Every person accused of a criminal offense has the 

right to be presumed innocent so long as his guilt has not 

been proven according to law. During the proceedings, 
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every person is entitled, with full equality, to the following 

minimum guarantees: 

a. the right of the accused to be assisted without charge 

by a translator or interpreter, if he does not understand or 

does not speak the language of the tribunal or court; 

b. prior notification in detail to the accused of the charges 

against him; 

c. adequate time and means for the preparation of his 

defense; 

d. the right of the accused to defend himself personally or 

to be assisted by legal counsel of his own choosing, and 

to communicate freely and privately with his counsel; 

e. the inalienable right to be assisted by counsel provided 

by the state, paid or not as the domestic law provides, if 

the accused does not defend himself personally or engage 

his own counsel within the time period established by law; 

f. the right of the defense to examine witnesses present in 

the court and to obtain the appearance, as witnesses, of 

experts or other persons who may throw light on the 

facts; 

g. the right not to be compelled to be a witness against 

himself or to plead guilty; and 

h. the right to appeal the judgment to a higher court. 

3. A confession of guilt by the accused shall be valid only 

if it is made without coercion of any kind. 

4. An accused person acquitted by a nonappealable 

judgment shall not be subjected to a new trial for the same 

cause. 

5. Criminal proceedings shall be public, except insofar as 

may be necessary to protect the interests of justice. 

 Article 13 (Freedom of Thought and Expression): 1. 

Everyone has the right to freedom of thought and 

expression. This right includes freedom to seek, receive, 

and impart information and ideas of all kinds, regardless 
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of frontiers, either orally, in writing, in print, in the form 

of art, or through any other medium of one's choice. 

2. The exercise of the right provided for in the foregoing 

paragraph shall not be subject to prior censorship but 

shall be subject to subsequent imposition of liability, 

which shall be expressly established by law to the extent 

necessary to ensure: 

a. respect for the rights or reputations of others; or 

b. the protection of national security, public order, or 

public health or morals. 

3. The right of expression may not be restricted by 

indirect methods or means, such as the abuse of 

government or private controls over newsprint, radio 

broadcasting frequencies, or equipment used in the 

dissemination of information, or by any other means 

tending to impede the communication and circulation of 

ideas and opinions. 

4. Notwithstanding the provisions of paragraph 2 above, 

public entertainments may be subject by law to prior 

censorship for the sole purpose of regulating access to 

them for the moral protection of childhood and 

adolescence. 

5. Any propaganda for war and any advocacy of national, 

racial, or religious hatred that constitute incitements to 

lawless violence or to any other similar action against any 

person or group of persons on any grounds including 

those of race, color, religion, language, or national origin 

shall be considered as offenses punishable by law. 

 Article 25 (Right to Judicial Protection): 1. Everyone has 

the right to simple and prompt recourse, or any other 

effective recourse, to a competent court or tribunal for 

protection against acts that violate his fundamental rights 

recognized by the constitution or laws of the state 

concerned or by this Convention, even though such 
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violation may have been committed by persons acting in 

the course of their official duties. 

2. The States Parties undertake: 

a. to ensure that any person claiming such remedy shall 

have his rights determined by the competent authority 

provided for by the legal system of the state; 

b. to develop the possibilities of judicial remedy; and 

c. to ensure that the competent authorities shall enforce 

such remedies when granted. 

 Article 63 para 1: 1. If the Court finds that there has been 

a violation of a right or freedom protected by this 

Convention, the Court shall rule that the injured party be 

ensured the enjoyment of his right or freedom that was 

violated. It shall also rule, if appropriate, that the 

consequences of the measure or situation that constituted 

the breach of such right or freedom be remedied and that 

fair compensation be paid to the injured party. 

Constitution of the Republic 

of Ecuador. 

Article 78: The victims of criminal offenses shall benefit 

from special protection; guarantees shall be provided to 

them for preventing their revictimization, especially in 

obtaining and assessing the evidence; and they shall be 

protected against any threat or other forms of 

intimidation. Mechanisms shall be adopted for integral 

reparation, which shall include, without delay, knowledge 

about the truth of the facts and restitution, compensation, 

rehabilitation, guarantee of nonrepetition, and satisfaction 

with respect to the infringed right. 

A system for the protection of and assistance to victims, 

witnesses, and participants in the proceedings shall be 

established. 

European Convention on 

Human Rights. 

Article 1 (Obligation to Respect Human Rights): The 

High Contracting Parties shall secure to everyone within 

their jurisdiction the rights and freedoms defined in 

Section I of this Convention. 
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 Article 2 (Right to Life): 1. Everyone’s right to life shall 

be protected by law. No one shall be deprived of his life 

intentionally save in the execution of a sentence of a court 

following his conviction of a crime for which this penalty 

is provided by law. 2. Deprivation of life shall not be 

regarded as inflicted in contravention of this Article when 

it results from the use of force which is no more than 

absolutely necessary: (a) in defence of any person from 

unlawful violence; (b) in order to effect a lawful arrest or 

to prevent the escape of a person lawfully detained; (c) in 

action lawfully taken for the purpose of quelling a riot or 

insurrection. 

 Article 3 (Prohibition of Torture): No one shall be 

subjected to torture or to inhuman or degrading treatment 

or punishment. 

 Article 5 (Right to liberty and security): 1. Everyone has 

the right to liberty and security of person. No one shall be 

deprived of his liberty save in the following cases and in 

accordance with a procedure prescribed by law: (a) the 

lawful detention of a person after conviction by a 

competent court; (b) the lawful arrest or detention of a 

person for noncompliance with the lawful order of a court 

or in order to secure the fulfilment of any obligation 

prescribed by law; (c) the lawful arrest or detention of a 

person effected for the purpose of bringing him before 

the competent legal authority on reasonable suspicion of 

having committed an offence or when it is reasonably 

considered necessary to prevent his committing an 

offence or fleeing after having done so; (d) the detention 

of a minor by lawful order for the purpose of educational 

supervision or his lawful detention for the purpose of 

bringing him before the competent legal authority; (e) the 

lawful detention of persons for the prevention of the 

spreading of infectious diseases, of persons of unsound 
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mind, alcoholics or drug addicts or vagrants; (f) the lawful 

arrest or detention of a person to prevent his effecting an 

unauthorised entry into the country or of a person against 

whom action is being taken with a view to deportation or 

extradition. 2. Everyone who is arrested shall be informed 

promptly, in a language which he understands, of the 

reasons for his arrest and of any charge against him. 3. 

Everyone arrested or detained in accordance with the 

provisions of paragraph 1 (c) of this Article shall be 

brought promptly before a judge or other officer 

authorised by law to exercise judicial power and shall be 

entitled to trial within a reasonable time or to release 

pending trial. Release may be conditioned by guarantees 

to appear for trial. 4. Everyone who is deprived of his 

liberty by arrest or detention shall be entitled to take 

proceedings by which the lawfulness of his detention shall 

be decided speedily by a court and his release ordered if 

the detention is not lawful. 5. Everyone who has been the 

victim of arrest or detention in contravention of the 

provisions of this Article shall have an enforceable right 

to compensation. 

 Article 8 (Right to respect for private and family life): 1. 

Everyone has the right to respect for his private and 

family life, his home and his correspondence. 2. There 

shall be no interference by a public authority with the 

exercise of this right except such as is in accordance with 

the law and is necessary in a democratic society in the 

interests of national security, public safety or the 

economic well-being of the country, for the prevention of 

disorder or crime, for the protection of health or morals, 

or for the protection of the rights and freedoms of others. 

 Article 10 (Freedom of expression): 1. Everyone has the 

right to freedom of expression. This right shall include 

freedom to hold opinions and to receive and impart 
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information and ideas without interference by public 

authority and regardless of frontiers. This Article shall not 

prevent States from requiring the licensing of 

broadcasting, television or cinema enterprises. 2. The 

exercise of these freedoms, since it carries with it duties 

and responsibilities, may be subject to such formalities, 

conditions, restrictions or penalties as are prescribed by 

law and are necessary in a democratic society, in the 

interests of national security, territorial integrity or public 

safety, for the prevention of disorder or crime, for the 

protection of health or morals, for the protection of the 

reputation or rights of others, for preventing the 

disclosure of information received in confidence, or for 

maintaining the authority and impartiality of the judiciary. 

 Article 13 (Right to an effective remedy): Everyone whose 

rights and freedoms as set forth in this Convention are 

violated shall have an effective remedy before a national 

authority notwithstanding that the violation has been 

committed by persons acting in an official capacity. 

 Article 34 (Individual application): The Court may receive 

applications from any person, nongovernmental 

organisation or group of individuals claiming to be the 

victim of a violation by one of the High Contracting 

Parties of the rights set forth in the Convention or the 

Protocols thereto. The High Contracting Parties 

undertake not to hinder in any way the effective exercise 

of this right. 

 Article 35 (Admissibility criteria): 1. The Court may only 

deal with the matter after all domestic remedies have been 

exhausted, according to the generally recognised rules of 

international law, and within a period of four months 

from the date on which the final decision was taken. 2. 

The Court shall not deal with any application submitted 

under Article 34 that (a) is anonymous; or (b) is 
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substantially the same as a matter that has already been 

examined by the Court or has already been submitted to 

another procedure of international investigation or 

settlement and contains no relevant new information. 3. 

The Court shall declare inadmissible any individual 

application submitted under Article 34 if it considers that: 

(a) the application is incompatible with the provisions of 

the Convention or the Protocols thereto, manifestly ill-

founded, or an abuse of the right of individual application; 

or (b) the applicant has not suffered a significant 

disadvantage, unless respect for human rights as defined 

in the Convention and the Protocols thereto requires an 

examination of the application on the merits. 4. The Court 

shall reject any application which it considers inadmissible 

under this Article. It may do so at any stage of the 

proceedings. 

 Article 46 (Binding force and execution of judgments): 1. 

The High Contracting Parties undertake to abide by the 

final judgment of the Court in any case to which they are 

parties. 2. The final judgment of the Court shall be 

transmitted to the Committee of Ministers, which shall 

supervise its execution. 3. If the Committee of Ministers 

considers that the supervision of the execution of a final 

judgment is hindered by a problem of interpretation of 

the judgment, it may refer the matter to the Court for a 

ruling on the question of interpretation. A referral 

decision shall require a majority vote of two-thirds of the 

representatives entitled to sit on the committee. 4. If the 

Committee of Ministers considers that a High 

Contracting Party refuses to abide by a final judgment in 

a case to which it is a party, it may, after serving formal 

notice on that Party and by decision adopted by a majority 

vote of two-thirds of the representatives entitled to sit on 

the committee, refer to the Court the question whether 
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that Party has failed to fulfil its obligation under 

paragraph1. 5. If the Court finds a violation of paragraph 

1, it shall refer the case to the Committee of Ministers for 

consideration of the measures to be taken. If the Court 

finds no violation of paragraph1, it shall refer the case to 

the Committee of Ministers, which shall close its 

examination of the case. 

 Article 58 (Denunciation): 1. A High Contracting Party 

may denounce the present Convention only after the 

expiry of five years from the date on which it became a 

party to it and after six months’ notice contained in a 

notification addressed to the Secretary General of the 

Council of Europe, who shall inform the other High 

Contracting Parties. 2. Such a denunciation shall not have 

the effect of releasing the High Contracting Party 

concerned from its obligations under this Convention in 

respect of any act which, being capable of constituting a 

violation of such obligations, may have been performed 

by it before the date at which the denunciation became 

effective. 3. Any High Contracting Party which shall cease 

to be a member of the Council of Europe shall cease to 

be a Party to this Convention under the same conditions. 

4. The Convention may be denounced in accordance with 

the provisions of the preceding paragraphs in respect of 

any territory to which it has been declared to extend under 

the terms of Article 56. 

Rome Statute. Article 1 (The Court): An International Criminal Court 

("the Court") is hereby established. It shall be a permanent 

institution and shall have the power to exercise its 

jurisdiction over persons for the most serious crimes of 

international concern, as referred to in this Statute, and 

shall be complementary to national criminal jurisdictions. 

The jurisdiction and functioning of the Court shall be 

governed by the provisions of this Statute. 
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 Article 5 (Crimes within the jurisdiction of the Court): 

The jurisdiction of the Court shall be limited to the most 

serious crimes of concern to the international community 

as a whole. The Court has jurisdiction in accordance with 

this Statute with respect to the following crimes: (a) The 

crime of genocide; (b) Crimes against humanity; (c) War 

crimes; (d) The crime of aggression. 

 Article 7 para 1(i) (Crimes against humanity): 1. For the 

purpose of this Statute, "crime against humanity" means 

any of the following acts when committed as part of a 

widespread or systematic attack directed against any 

civilian population, with knowledge of the attack: (a) 

Murder; (b) Extermination; (c) Enslavement; (d) 

Deportation or forcible transfer of population; (e) 

Imprisonment or other severe deprivation of physical 

liberty in violation of fundamental rules of international 

law; (f) Torture; (g) Rape, sexual slavery, enforced 

prostitution, forced pregnancy, enforced sterilization, or 

any other form of sexual violence of comparable gravity; 

(h) Persecution against any identifiable group or 

collectivity on political, racial, national, ethnic, cultural, 

religious, gender as defined in paragraph 3, or other 

grounds that are universally recognized as impermissible 

under international law, in connection with any act 

referred to in this paragraph or any crime within the 

jurisdiction of the Court; (i) Enforced disappearance of 

persons; (j) The crime of apartheid; (k) Other inhumane 

acts of a similar character intentionally causing great 

suffering, or serious injury to body or to mental or 

physical health. 

 Article 17 (Issues of admissibility): 1. Having regard to 

paragraph 10 of the Preamble and article 1, the Court shall 

determine that a case is inadmissible where: (a) The case 

is being investigated or prosecuted by a State which has 
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jurisdiction over it, unless the State is unwilling or unable 

genuinely to carry out the investigation or prosecution; (b) 

The case has been investigated by a State which has 

jurisdiction over it and the State has decided not to 

prosecute the person concerned, unless the decision 

resulted from the unwillingness or inability of the State 

genuinely to prosecute; (c) The person concerned has 

already been tried for conduct which is the subject of the 

complaint, and a trial by the Court is not permitted under 

article 20, paragraph 3; (d) The case is not of sufficient 

gravity to justify further action by the Court. 2. In order 

to determine unwillingness in a particular case, the Court 

shall consider, having regard to the principles of due 

process recognized by international law, whether one or 

more of the following exist, as applicable: (a) The 

proceedings were or are being undertaken or the national 

decision was made for the purpose of shielding the person 

concerned from criminal responsibility for crimes within 

the jurisdiction of the Court referred to in article 5; (b) 

There has been an unjustified delay in the proceedings 

which in the circumstances is inconsistent with an intent 

to bring the person concerned to justice; (c) The 

proceedings were not or are not being conducted 

independently or impartially, and they were or are being 

conducted in a manner which, in the circumstances, is 

inconsistent with an intent to bring the person concerned 

to justice. 3. In order to determine inability in a particular 

case, the Court shall consider whether, due to a total or 

substantial collapse or unavailability of its national judicial 

system, the State is unable to obtain the accused or the 

necessary evidence and testimony or otherwise unable to 

carry out its proceedings. 

 Article 21 (Applicable law): 1. The Court shall apply: (a) 

In the first place, this Statute, Elements of Crimes and its 
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Rules of Procedure and Evidence; (b) In the second place, 

where appropriate, applicable treaties and the principles 

and rules of international law, including the established 

principles of the international law of armed conflict; (c) 

Failing that, general principles of law derived by the Court 

from national laws of legal systems of the world including, 

as appropriate, the national laws of States that would 

normally exercise jurisdiction over the crime, provided 

that those principles are not inconsistent with this Statute 

and with international law and internationally recognized 

norms and standards. 2. The Court may apply principles 

and rules of law as interpreted in its previous decisions. 3. 

The application and interpretation of law pursuant to this 

article must be consistent with internationally recognized 

human rights, and be without any adverse distinction 

founded on grounds such as gender as defined in article 

7, paragraph 3, age, race, colour, language, religion or 

belief, political or other opinion, national, ethnic or social 

origin, wealth, birth or other status. 

 Article 53 para 2 and 3(b) (Initiation of an investigation): 

2. If, upon investigation, the Prosecutor concludes that 

there is not a sufficient basis for a prosecution because: 

(a) There is not a sufficient legal or factual basis to seek a 

warrant or summons under article 58; (b) The case is 

inadmissible under article 17; or (c) A prosecution is not 

in the interests of justice, taking into account all the 

circumstances, including the gravity of the crime, the 

interests of victims and the age or infirmity of the alleged 

perpetrator, and his or her role in the alleged crime; the 

Prosecutor shall inform the Pre-Trial Chamber and the 

State making a referral under article 14 or the Security 

Council in a case under article 13, paragraph (b), of his or 

her conclusion and the reasons for the conclusion. 3. (a) 

At the request of the State making a referral under article 
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14 or the Security Council under article 13, paragraph (b), 

the Pre-Trial Chamber may review a decision of the 

Prosecutor under paragraph 1 or 2 not to proceed and 

may request the Prosecutor to reconsider that decision. 

(b) In addition, the Pre-Trial Chamber may, on its own 

initiative, review a decision of the Prosecutor not to 

proceed if it is based solely on paragraph 1 (c) or 2 (c). In 

such a case, the decision of the Prosecutor shall be 

effective only if confirmed by the Pre-Trial Chamber. 4. 

The Prosecutor may, at any time, reconsider a decision 

whether to initiate an investigation or prosecution based 

on new facts or information. 

 Article 54 (Duties and powers of the Prosecutor with 

respect to investigations) para 1(a): 1. The Prosecutor 

shall: (a) In order to establish the truth, extend the 

investigation to cover all facts and evidence relevant to an 

assessment of whether there is criminal responsibility 

under this Statute, and, in doing so, investigate 

incriminating and exonerating circumstances equally. 

 Article 66 (Presumption of innocence) para 3: 3. In order 

to convict the accused, the Court must be convinced of 

the guilt of the accused beyond reasonable doubt. 

 Article 68 (Protection of the victims and witnesses and 

their participation in the proceedings): 1. The Court shall 

take appropriate measures to protect the safety, physical 

and psychological well-being, dignity and privacy of 

victims and witnesses. In so doing, the Court shall have 

regard to all relevant factors, including age, gender as 

defined in article 7, paragraph 3, and health, and the 

nature of the crime, in particular, but not limited to, where 

the crime involves sexual or gender violence or violence 

against children. The Prosecutor shall take such measures 

particularly during the investigation and prosecution of 

such crimes. These measures shall not be prejudicial to or 
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inconsistent with the rights of the accused and a fair and 

impartial trial. 2. As an exception to the principle of public 

hearings provided for in article 67, the Chambers of the 

Court may, to protect victims and witnesses or an 

accused, conduct any part of the proceedings in camera 

or allow the presentation of evidence by electronic or 

other special means. In particular, such measures shall be 

implemented in the case of a victim of sexual violence or 

a child who is a victim or a witness, unless otherwise 

ordered by the Court, having regard to all the 

circumstances, particularly the views of the victim or 

witness. 3. Where the personal interests of the victims are 

affected, the Court shall permit their views and concerns 

to be presented and considered at stages of the 

proceedings determined to be appropriate by the Court 

and in a manner which is not prejudicial to or inconsistent 

with the rights of the accused and a fair and impartial trial. 

Such views and concerns may be presented by the legal 

representatives of the victims where the Court considers 

it appropriate, in accordance with the Rules of Procedure 

and Evidence. 4. The Victims and Witnesses Unit may 

advise the Prosecutor and the Court on appropriate 

protective measures, security arrangements, counselling 

and assistance as referred to in article 43, paragraph 6. 

5. Where the disclosure of evidence or information 

pursuant to this Statute may lead to the grave 

endangerment of the security of a witness or his or her 

family, the Prosecutor may, for the purposes of any 

proceedings conducted prior to the commencement of 

the trial, withhold such evidence or information and 

instead submit a summary thereof. Such measures shall be 

exercised in a manner which is not prejudicial to or 

inconsistent with the rights of the accused and a fair and 

impartial trial. 6. A State may make an application for 
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necessary measures to be taken in respect of the 

protection of its servants or agents and the protection of 

confidential or sensitive information. 

 Article 69 (Evidence) para 3: 3. The parties may submit 

evidence relevant to the case, in accordance with article 

64. The Court shall have the authority to request the 

submission of all evidence that it considers necessary for 

the determination of the truth. 

 Article 75 (Reparation to victims): 3. The parties may 

submit evidence relevant to the case, in accordance with 

article 64. The Court shall have the authority to request 

the submission of all evidence that it considers necessary 

for the determination of the truth. 

Statute of the Council of 

Europe. 

Article 8: Any member of the Council of Europe which 

has seriously violated Article 3 may be suspended from its 

rights of representation and requested by the Committee 

of Ministers to withdraw under Article 7. If such member 

does not comply with this request, the Committee may 

decide that it has ceased to be a member of the Council 

as from such date as the Committee may determine. 
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Case Study on Colombia. 

 

Acto Legislativo 01 del 04 

Abril de 2017. 

1. Artículo transitorio 1°, Sistema Integral de Verdad, 

Justicia, Reparación y No Repetición (SIVJRNR).  

El Sistema integral estará compuesto por los siguientes 

mecanismos y medidas: la Comisión para el 

Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición; la Unidad para la Búsqueda de Personas dadas 

por Desaparecidas en el contexto y en razón del conflicto 

armado; la Jurisdicción Especial para la Paz; las medidas 

de reparación integral para la construcción de paz y las 

garantías de no repetición. El Sistema Integral parte del 

principio de reconocimiento de las victimas como 

ciudadanos con derechos; del reconocimiento de que 

debe existir verdad plena sobre lo ocurrido; del principio 

de reconocimiento de responsabilidad por parte de todos 

quienes participaron de manera direcia o indirecta en el 

conflicto y se vieron involucrados de alguna manera en 

graves violaciones a los derechos humanos y graves 

infracciones al Derecho Internacional Humanitario; del 

principio de satisfacción de los derechos de las víctimas a 

la verdad, la justicia, la reparación y la no repetición.El 

Sistema es integral, para que las medidas logren un 

máximo de justicia y de rendición de cuentas sobre las 

violaciones a los derechos humanos e infracciones al DIH 

ocurridas a lo largo del conflicto. La integralidad del 

Sistema contribuye también al esclarecimiento de la 

verdad del confiicto y la construcción de la memoria 

histórica. El Sistema Integral hará especial énfasis en 

medidas restaurativas y reparadoras, y pretende alcanzar 

justicia no solo con sanciones retributivas . Uno de los 

paradigmas orientadores de la JEP será la aplicación de 

una justicia restaurativa que preferentemente busca la 

restauración del daño causado y la reparación de las 
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víctimas afectadas por el conflicto, especialmente para 

acabar la situación de exclusión social que les haya 

provocado la victimización. La justicia restaurativa 

atiende prioritariamente las necesidades y la dignidad de 

las víctimas y se aplica con un enfoque integral que 

garantiza la justicia, la verdad y la no repetición de lo 

ocurrido. Los distintos mecanismos y medidas de verdad, 

justicia, reparación y no repetición, en tanto parte de un 

sistema que busca una respuesta integral a las víctimas, no 

I pueden entenderse de manera aislada. Estarán 

interconectados a través de relaciones de condicionalidad 

y de incentivos para acceder y mantener cualquier [ 

tratamiento especial de justicia, siempre fundados en el 

reconocimiento de verdad y responsabilidades. El 

cumplimiento de estas condicionalidades será verificado 

por la Jurisdicción Especial para la Paz. 

 Artículo transitorio 2°, Comisión para el Esclarecimiento 

de la Verdad, la Convivencia y la No Repetición. La 

Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición será un ente autónomo 

del orden nacional con personería jurídica, con autonomía 

administrativa, presupuestal y técnica, sujeta a un régimen 

legal propio. La Comisión será un órgano temporal y de 

carácter extra-judicial, que busca conocer la verdad de lo 

ocurrido en el marco del conflicto y contribuir al 

esclarecimiento de las violaciones e infracciones 

cometidas en mismo y ofrecer una explicación amplia de 

su complejidad a toda la sociedad; promover el 

reconocimiento de las víctimas y el reconocimiento 

voluntario de las i responsabilidades individuales o 

colectivas de quienes participaron directa el 

indirectamente en conflicto armado; y promover la 

convivencia en los para la no repetición. Ley reglamentará 

mandato, funciones, composición, y funcionamiento 
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conforme a los principios orientadores dispuestos en el 

sub-punto 5.1.1.1. Acuerdo Final, incluyendo los 

mecanismos de rendición de cuentas sobre su gestión, que 

ellos no menoscaben la autonomía de la Comisión. Las 

actividades de la Comisión no tendrán carácter judicial, ni 

podrán implicar la imputación penal de quienes 

comparezcan ante ella. 

 Artículo transitorio 4°. Excepción al deber de denuncia. 

Para garantizar el adecuado funcionamiento de la 

Comisión para el esclarecimiento de la Verdad, la 

Convivencia y la No Repetición y de la Unidad de 

Búsqueda de Personas dadas por Desaparecidas en el 

contexto y en razón del conflicto, sus funcionarios y el 

personal que les preste servicios estarán exentos del deber 

de denuncia y no podrán ser obligados a declarar en 

procesos judiciales, siempre y cuando el conocimiento de 

tales hechos haya sido en desarrollo de sus respectivas 

funciones misionales. 

Constitución Política de 

Colombia. 

Article 1. Colombia es un Estado social de derecho, 

organizado en forma de República unitaria, 

descentralizada, con autonomía de sus entidades 

territoriales, democrática, participativa y pluralista, 

fundada en el respeto de la dignidad humana, en el trabajo 

y la solidaridad de las personas que la integran y en la 

prevalencia del interés general. 

 Article 197. No podrá ser elegido Presidente de la 

República el ciudadano que a cualquier título hubiere 

ejercido la Presidencia. Esta prohibición no cobija al 

Vicepresidente cuando la ha ejercido por menos de tres 

meses, en forma continua o discontinua, durante el 

cuatrienio. La prohibición de la reelección solo podrá ser 

reformada o derogada mediante referendo de iniciativa 

popular o asamblea constituyente. 
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Decreto Ley 588 del 05 de 

Abril de 2017.  

Artículo 1. Naturaleza de la Comisión para el 

Esclarecimiento de la Verdad, la Convivencia y la No 

Repetición. De conformidad con el artículo transitorio 2 

del Acto Legislativo 01 de 2017, póngase en marcha la 

Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición (CEV), como un ente 

autónomo e independiente del orden nacional, de rango 

constitucional, con personería jurídica, con autonomía 

administrativa, presupuestal y técnica, sujeto a un régimen 

legal propio, por un período de tres (3) años de duración. 

La CEV contará, adicionalmente al periodo de 3 años de 

su mandato, con un período previo de hasta seis (6) meses 

para preparar todo lo necesario para su funcionamiento, 

contados a partir de la elección de la totalidad de los 

comisionados, de conformidad con el artículo 24 del 

presente Decreto Ley. El período de 3 años se contará a 

partir de la terminación del periodo de preparación. 

 Artículo 2. Objetivos. La CEV cumplirá los siguientes 

objetivos: 1. Contribuir al esclarecimiento de lo ocurrido, 

de acuerdo con los elementos del Mandato y ofrecer una 

explicación amplia de la complejidad del conflicto, de tal 

forma que se promueva un entendimiento compartido en 

la sociedad, en especial de los aspectos menos conocidos 

del conflicto, como el impacto del conflicto en los niños, 

niñas y adolescentes y la violencia basada en género, entre 

otros. 2. Promover y contribuir al reconocimiento. Eso 

significa el reconocimiento de las víctimas como 

ciudadanos y ciudadanas que vieron sus derechos 

vulnerados y como sujetos políticos de importancia para 

la transformación del país; el reconocimiento voluntario 

de responsabilidades individuales y colectivas por parte de 

todos quienes de manera directa o indirecta participaron 

en el conflicto como una contribución a la verdad, a la 

justicia, a la reparación y a la no repetición; y en general el 
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reconocimiento por parte de toda la sociedad de ese 

legado de violaciones e infracciones como algo que 

merece el rechazo de todos y que no se debe ni se puede 

repetir. 3. Promover la convivencia en los territorios, en 

el entendido de que la convivencia no consiste en el 

simple compartir de un mismo espacio social y político, 

sino en la creación de un ambiente transformador que 

permita la resolución pacífica de los conflictos y la 

construcción de la más amplia cultura de respeto y 

tolerancia en democracia. Para ello promoverá un 

ambiente de diálogo y creará espacios eh los que las 

víctimas se vean dignificadas, se hagan reconocimientos 

individuales y colectivos de responsabilidad, y en general 

se consoliden el respeto y la confianza ciudadana en el 

otro, la cooperación y la solidaridad, la justicia social, la 

igualdad de oportunidades entre hombres y mujeres, y una 

cultura democrática que cultive la tolerancia, promueva el 

buen vivir, y nos libre de la indiferencia frente a los 

problemas de los demás. La CEV deberá aportar a la 

construcción de una paz basada en la verdad, el 

conocimiento y reconocimiento de un pasado cruento que 

debe ser asumido para ser superado. 

 Artículo 3. Régimen jurídico. La CEV tendrá un reglmen 

legal propio. En consecuencia, la determinación de su 

organización, su estructura, sus funciones, atribuciones y 

los contratos en que sea parte, se regirán exclusivamente 

por las normas contenidas en la Constitución Política, en 

este Decreto Ley, en su Reglamento y en las demás 

normas que regulen su funcionamiento. La CEV podrá 

realizar todos los actos, contratos y convenios en el país o 

en el exterior que sean necesarios para el cumplimiento de 

sus objetivos, mandato y funciones, ajustándose a las 

facultades y atribuciones que le otorgan la Constitución, 

este Decreto Ley y su Reglamento. Los actos de la CEV 
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que no fueren administrativos, se regirán por las normas 

del derecho privado, de conformidad con lo dispuesto en 

el artículo 30 del presente Decreto Ley. 

 Artículo 4. Carácter extra-judicial. La CEV será un 

mecanismo extrajudicial. Por tanto sus actividades no 

tendrán carácter judicial, ni servirán para la imputación 

penal ante ninguna autoridad jurisdiccional. La 

información que reciba o produzca la CEV no podrá ser 

trasladada por ésta a autoridades judiciales para ser 

utilizada con el fin de atribuir responsabilidades en 

procesos judiciales o para tener valor probatorio, ni las 

autoridades judiciales podrán requerírsela. La CEV podrá 

solicitar la información que requiera para el cumplimiento 

de su mandato ante los magistrados, jueces y organismos 

de investigación, de acuerdo con los protocolos que, de 

conformidad con el artículo 18, se establezcan para el 

efecto, siempre respetando las garantías del debido 

proceso. Los documentos que reciba la CEV que puedan 

constituir prueba documental, y no sean versiones o 

testimonios verbales o escritos que una persona dé a la 

CEV, no perderán su valor probatorio ni su utilización 

por la CEV interferirá los procesos judiciales en curso. 

 Artículo 5. Centralidad de las víctimas. Los esfuerzos de 

la CEV estarán centrados en garantizar la participación de 

las víctimas del conflicto, asegurar su dignificación y 

contribuir a la satisfacción de su derecho a la verdad en 

particular, y en general de sus derechos a la justicia, la 

reparación integral y las garantías de no repetición, 

siempre teniendo en cuenta el pluralismo y la equidad. 

Todo lo anterior debe contribuir además a la 

transformación de sus condiciones de vida. 

 Artículo 6. Participación. La CEV pondrá en marcha un 

proceso de participación amplia, pluralista y equilibrada 

en el que se oirán las diferentes voces y visiones, en primer 
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lugar de las víctimas del conflicto, que lo hayan sido por 

cualquier circunstancia relacionada con este, tanto 

individuales como colectivas, y también de quienes 

participaron de manera directa e indirecta en el mismo, así 

como de otros actores relevantes. 

 Artículo 7. Enfoque territorial. La CEV será una entidad 

de nivel nacional pero tendrá un enfoque territorial con el 

fin de lograr una mejor comprensión de las dinámicas 

regionales del conflicto y de la diversidad y 

particularidades de los territorios afectados, y con el fin de 

promover el proceso de construcción de verdad y 

contribuir a las garantías de no repetición en los diferentes 

territorios. El enfoque territorial tendrá en cuenta· 

también a las personas y poblaciones que fueron 

desplazadas forzosamente de sus territorios. La CEV 

podrá crear grupos de trabajo en el territorio nacional de 

acuerdo a lo establecido en su reglamento. 

 Artículo 8. Enfoque diferencial y de género. En el 

desarrollo de su mandato y de sus funciones, la CEV 

tendrá en cuenta las distintas experiencias, impacto 

diferencial y condiciones particulares de las personas, 

poblaciones o sectores en condiciones de discriminación, 

vulnerabilidad o especialmente afectados por el conflicto. 

Habrá especial atención a la victimización sufrida por las 

mujeres. 

 Artículo 9. Coordinación con otras medidas de 

construcción de paz. La CEV se coordinará con los 

mecanismos que se pongan en marcha para la 

implementación del Acuerdo Final. En particular, se 

coordinará, con los demás componentes del Sistema 

Integral de Verdad, Justicia, Reparación y No Repetición 

(SIVJRNR) y donde haya lugar, con los planes y 

programas de construcción de paz que se pongan en 
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marcha en los territorios, como consecuencia de la 

implementación del Acuerdo Final. 

 Artículo 11. Mandato. La CEV tendrá como mandato 

esclarecer y promover el reconocimiento de: 1. Prácticas 

y hechos que constituyen graves violaciones a los 

derechos humanos y graves infracciones al Derecho 

Internacional Humanitario (DIH), en particular aquellas 

que reflejen patrones o tengan un carácter masivo, que 

tuvieron lugar con ocasión del conflicto, así como la 

complejidad de los contextos y las dinámicas territoriales 

en las que estos sucedieron. 2. Las responsabilidades 

colectivas del Estado, incluyendo del Gobierno y los 

demás poderes públicos, de las FARC-EP, de 10$ 

paramilitares, así como de cualquier otro grupo, 

organización o institución, nacional o internacional, que 

haya tenido alguna participación en el conflicto, por las 

prácticas y hechos a los que se refiere el numeral anterior. 

3. El impacto humano y social del conflicto en la sociedad, 

incluyendo el impacto sobre los derechos económicos, 

sociales, culturales y ambientales, y las formas 

diferenciadas en las que el conflicto afectó a las mujeres, 

a los niños, niñas, adolescentes, jóvenes y adultos 

mayores, a personas en razón de su religión, opinión o 

creencias, a las personas en situación de discapacidad, a 

los pueblos indígenas, a las comunidades campesinas, a las 

poblaciones afrocolombianas, negras, palenqueras y 

raizales, al pueblo ROM, a la población LGBTI, a las 

personas desplazadas y exiliadas o víctimas del conflicto 

que se encuentren en el exterior , a los defensores y las 

defensoras de derechos humanos, sindicalistas, 

periodistas, agricultores y agricultoras, ganaderos y 

ganaderas, comerciantes y empresarios y empresarias, 

entre otros. 4. El impacto del conflicto sobre el ejercicio 

de la política y el funcionamiento de la democracia en su 
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conjunto, incluyendo el impacto sobre los partidos y 

movimientos poHticos y sociales, en particular los de 

oposición. 5. El impacto del conflicto sobre quienes 

participaron directamente en él como combatientes y 

sobre sus familias y entornos. 6. El contexto histórico; los 

orígenes y múltiples causas del conflicto, teniendo en 

cuenta como insumo los informes de la Comisión 

Histórica del Conflicto y sus Víctimas, entre otros. 7. Los 

factores y condiciones que facilitaron o contribuyeron a la 

persistencia del conflicto, teniendo en cuenta como 

insumo los informes de la Comisión Histórica del 

Conflicto y sus Víctimas, entre otros. 8. El desarrollo del 

conflicto, en particular la actuación del Estado, de las 

guerrillas, de los grupos paramilitares y el involucramiento 

de diferentes sectores de la sociedad. 9. El fenómeno del 

paramilitarismo, en particular sus causas, orígenes y 

formas de manifestarse; su organización y las diferentes 

formas de colaboración con esta, incluyendo su 

financiación; así como el impacto de sus actuaciones en el 

conflicto. 10. El desplazamiento forzado y despojo de 

tierras con ocasión del conflicto y sus consecuencias. 11. 

La relación entre el conflicto y los cultivos de uso ilícito, 

la producción y la comercialización de drogas ilícitas, y el 

lavado de activos derivados del fenómeno del 

narcotráfico. 12. Los procesos de fortalecimiento del 

tejido social en las comunidades y las experiencias de 

resiliencia individual o colectiva. 13. Los procesos de 

transformación positiva de las organizaciones e 

instituciones a lo largo del conflicto. 

 Artículo 12. Período objeto de estudio. Para abordar los 

distintos elementos de su mandato, la CEV tendrá como 

período objeto de estudio el del conflicto. Como ello 

supone un marco temporal extenso, será necesario que la 

CEV establezca dentro de éste prioridades en su 
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investigación. No obstante, para efectos de cumplir con el 

propósito de esclarecer plenamente los orígenes y 

múltiples causas del conflicto, la CEV podrá explorar 

eventos históricos anteriores a éste, teniendo en cuenta 

como insumo básico, entre otros, los informes de la 

Comisión Histórica del Conflicto y sus Víctimas. 

 Artículo 13. Funciones. Son funciones de la CEV las 

siguientes: 1. Investigar todos los componentes de su 

mandato, a través de las metodologías y formas de 

recolección y análisis de información necesarias para tal 

efecto, considerando las generalmente aceptadas por las 

ciencias sociales, con. un enfoque de género, y teniendo 

en cuenta los anteriores esfuerzos de construcción de la 

verdad, incluyendo como insumo básico, entre otros, los 

informes de la Comisión Histórica del Conflicto y sus 

Víctimas. 2. Crear espacios en los ámbitos internacional, 

nacional, regional y territorial, en especial audiencias 

públicas temáticas, territoriales, institucionales, de 

organizaciones y de situaciones y casos emblemáticos, 

entre otras, con el fin de escuchar las diferentes voces, en 

primer lugar las de las víctimas, tanto las . individuales 

como las colectivas, y de promover la participación de los 

diferentes sectores de la sociedad para contribuir a una 

reflexión conjunta sobre lo ocurrido y las causas y efectos 

de la grave violencia vivida por Colombia. Esos espacios 

podrán incluir escenarios públicos de discusión y 

reflexión o ceremonias culturales y artísticas, para que 

quienes hayan participado de manera directa o indirecta 

en el conflicto, puedan hacer actos de reconocimiento de 

responsabilidad y pedir perdón, en sus diversas 

dimensiones, tanto por el daño y el sufrimiento causado 

en las personas, como por los impactos políticos y sociales 

de sus actos; y en consecuencia ofrecer explicaciones 

sobre los actos realizados, contribuir a la reparación, 
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asumir compromisos de no repetición y de construcción 

de la paz, entre otros. De esta manera se deberá contribuir 

a conocer la verdad y a la convivencia pacífica en los 

territorios. 3. Convocar a personas para que contribuyan 

al esclarecimiento de la verdad. 4. Informar a la JEP sobre 

la participación en la CEV de las personas sujetas a su 

jurisdicción. 5. Elaborar un informe final quetenga en 

cuenta los diferentes contextos, refleje las investigaciones 

en torno a todos los componentes del mandato y 

contenga las conclusiones y recomendaciones de su 

trabajo, incluyendo garantías de no repetición. La CEV 

presentará el Informe de manera o'ficial mediante acto 

público a las ramas del poder público y al conjunto de la 

sociedad colombiana, y lo socializará. La publicación del 

Informe Final se realizará durante el mes siguiente a la 

conclusión de los trabajos de la CEV. 6. Promover la 

orientación a las víctimas y a las comunidades 

victimizadas que participen en la CEV, para la satisfacción 

de sus derechos y los mecanismos para exigirlos. 7. 

Diseñar y poner en marcha umi estrategia de 

relacionamiento activo con las víctimas y sus 

organizaciones, con iniciativas no gubernamentales de 

reconstrucción de memoria, individual y colectiva, con 

enfoque territorial. 8. Implementar una estrategia de 

difusión, pedagogía y relacionamiento activo con los 

medios de comunicación para dar cuenta, durante su 

funcionamiento, de los avances y desarrollos en el 

cumplimiento de todas las funciones de la CEV, y 

asegurar la mayor participación posible. El informe final, 

en particular, tendrá la más amplia y accesible difusión, 

incluyendo el desarrollo de iniciativas culturales y 

educativas, como, por ejemplo, la promoción de 

exposiciones y recomendar su inclusión en el pensum 

educativo. En todo caso, las conclusiones de la CEV 
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deberán ser tenidas en cuenta por el Museo Nacional de 

la Memoria. 9. Adoptar medidas para el archivo de la 

información recolectada en el marco de sus funciones y al 

término de su mandato, tomar las medidas necesarias para 

asegurar su preservación. La CEV definirá la entidad que 

será depositaria de sus archivos y que los custodiará. 10. 

Asegurar la transversalidad del enfoque de género en todo 

el ámbito de trabajo de la CEV, con la creación de un 

grupo de trabajo de género que contribuya con tareas 

específicas de carácter técnico, de investigación, 

preparación de audiencias de género, entre otras. Este 

grupo de trabajo no será el único en tratar el enfoque de 

género, pero sí debe responsabilizarse de la revisión de 

metodologías para que todos los instrumentos de la CEV 

tengan un enfoque de género, y de la coordinación con 

organizaciones de mujeres y LGBTI. Lo anterior sin 

perjuicio de la necesaria autonomía de la CEV en la 

definición de su estructura y l1)etodología de trabajo. 11. 

Rendir cuentas a la sociedad de manera periódica, al 

menos semestralmente, sobre las actividades y gestiones 

desarrolladas para el cumplimiento de todas sus 

funciones. 12. Valorar las condiciones de seguridad 

necesarias para el desarrollo de sus actividades y coordinar 

con las autoridades del Estado, la puesta en marcha de las 

medidas de seguridad necesarias tanto para los 

comisionados como para quienes participen en las 

actividades de la CEV. Para ello, solicitará a las 

autoridades competentes la protección de víctimas, 

declarantes y demás personas que estime pertinente para 

el cumplimiento, de sus funciones, incluyendo sus 

funcionarios y colaboradores, conforme a la normatividad 

vigente. La entidad competente deberá informar 

periódicamente las medidas de protección adoptadas. 

Establecer procedimientos que aseguren a quienes 
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participan en ella las debidas garantías, y un trato justo, 

digno y no discriminatorio. 10. Darse su propio 

Reglamento y programa de trabajo. 

 Artículo 14. Metodología. La CEV adoptará, por el pleno 

de los Comisionados, su metodología. La CEV tomará 

todas las medidas necesarias para garantizar la mayor 

objetividad e imparcialidad posible para el desarrollo de 

sus actividades, para lo cual adoptará procedimientos para 

contrastar y verificar la calidad de la información que 

recolecte. Esta metodología deberá hacerse pública. 

 Artículo 15. Colaboración de las entidades del Estado. 

Todas las entidades del Estado prestarán su colaboración 

a la CEV para el cumplimiento de sus objetivos, mandato 

y funciones y le brindarán toda la información que tengan 

a su disposición en lo relacionado con el cumplimiento de 

su mandato y funciones. La CEV podrá solicitar a los 

demás componentes del SIVJRNR el traslado de 

información aportada por las víctimas, las organizaciones 

de víctimas y las organizaciones de derechos humanos, sin 

perjuicio de la información reservada que repose en 

procesos judiciales. 

 Artículo 16. Acceso a información reservada. Conforme a 

lo dispuesto en el artículo 21 de la Ley Estatutaria de 

Transparencia y del Derecho de Acceso a la Información 

Pública Nacional, Ley 1712 de 2014, no son oponibles las 

reservas en materia de acceso a la información pública 

frente a las violaciones de los Derechos Humanos o 

infracciones al DIH. En cumplimiento de su mandato, la 

CEV podrá requerir de las instituciones públicas la 

información necesaria para el ejercicio de sus funciones, 

sin que pueda oponérsele reserva alguna. Cuando se trate 

de información reservada, la CEV¡ en todo caso, deberá 

garantizar, por escrito, la reserva de la misma, el traslado 

de la reserva legal de la información, suscribir actas de 
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compromiso de reserva y observar las seguridades 

y.niveles de clasificación consagradas en la Ley Estatutaria 

1621 de 2013, la Ley Estatutaria 1712 de 2014, sus 

Decretos Reglamentarios y otras normas relevantes, sin 

perjuicio de las acciones penales, disciplinarias y fiscales a 

que' haya lugar por violación de la reserva legal. 

 Artículo 18. Convenios y protocolos de acceso a 

información. En el marco de la estrategia de 

relacionamiento de la CEV ésta podrá suscribir contratos, 

convenios y/o protocolos de acceso a información con 

cualquier tipo de organización o institución nacional o 

internacional de derecho público o privado, incluyendo 

organizaciones de víctimas y de derechos humanos, 

nacionales o extranjeras, pudiendo establecer las 

condiciones de confidencialidad que fueren necesarias 

para su adecuado uso y para la protección de las personas 

mencionadas en ella. 

 Artículo 19. Publicación divulgación y acceso a medios de 

comunicación. El Gobierno Nacional deberá garantizar la 

publicidad y divulgación masiva del informe final y demás 

documentos que la CEV considere necesario hacer 

públicos, y, en general, de las actividades de la CEV, con 

el fin de asegurar la trasparencia, el conocimiento 

ciudadano y el debate público en relación con la 

importancia de su labor en el marco del SIVJRNR y para 

la sociedad en su conjunto. Para tal efecto, podrá utilizar 

medios de comunicación masivos y canales digitales de 

divulgación como sitios web, redes sociales, periódicos de 

amplio tiraje internacional, nacional y regional, servicios 

de radiodifusión sonora comercial de alcance 

internacional, nacional y regional, servicios de 

radiodifusión sonora comunitaria y canales de televisión 

pública y privada. 
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 Artículo 21. Funciones dellla Presidente de la CEV. El 

Presidente de la CEV tendrá las siguientes funciones: 1. 

Ser el vocero o vocera público de la CEV; 2. Dirigir y 

coordinar las actividades conducentes al cumplimiento del 

mandato, los objetivos de la CEV y coordinar la labor de 

los comisionados y comisionadas; 3. Presidir las sesiones 

del pleno de comisionados/as de la CEV; 4. Expedir las 

resoluciones y las órdenes necesarias conforme a lo que 

defina el pleno de los comisionados, sin perjuicio de las 

funciones atribuidas al Secretario General de la CEV 5. 

Las demás que se le asignen en la ley y el reglamento de la 

CEV. 

 Artículo 24. Proceso de escogencia de los Comisionados. 

La CEV estará conformada por once (11) comisionados, 

incluyendo al Presidente de la misma, que serán elegidos 

por el Comité de Escogencia establecido en el artículo 

transitorio 7 del Acto Legislativo 01 de 2017, para el 

cumplimiento de sus funciones por el término de tres (3) 

años más el periodo previo de preparación de hasta seis 

(6) meses, al que hace referencia el artículo 1 del presente 

Decreto Ley. La selección de los comisionados se regirá 

por las siguientes reglas: 1. El Comité de escogencia 

pondrá en marcha un procedimiento de postulación y 

selección que ofrezca garantías de legitimidad, 

imparcialidad e independencia a toda la sociedad 

colombiana y en particular a las víctimas. El proceso de 

postulación de candidatos será amplio y pluralista, 

asegurando que todos los sectores de la sociedad, 

incluyendo las organizaciones de víctimas, entre otros, 

puedan postular candidatos. 2. La selección se basará 

exclusivamente en las postulaciones y la elección tendrá 

en cuenta criterios de selección individuales como la 

idoneidad ética, la imparcialidad, la independencia, el 

compromiso con los derechos humanos y la justicia, la 
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ausencia de conflictos de interés, el conocimiento del 

conflicto armado, del Derecho Internacional Humanitario 

y de los derechos humanos, y la reconocida trayectoria en 

alguno de estos campos. 3. La selección de' los 

comisionados también deberá tener en cuenta criterios 

colectivos como la participación equitativa entre hombres 

y mujeres, la diversidad étnica, el pluralismo, la 

interdisciplinariedad y la representación regional. 4. 

Cerrada la fase de postulaciones el Comité de escogencia 

tendrá hasta tres (3) meses para la selección de los 

comisionados. 5. El Comité de escogencia podrá 

seleccionar comisionados y comisionadas extranjeros 

pero estos en todo caso no podrán ser más de tres (3). 

 Artículo 27. Calidad de los comisionados. Los 

comisionados nacionales y extranjeros se vincularán 

conforme al derecho privado y tendrán un régimen 

especial de acuerdo a los artículos 28 y 29 del presente 

Decreto Ley. Contarán con plena autonomía e 

independencia conforme al rango constitucional de la 

CEV. Los emolumentos serán equivalentes a las sumas 

que correspondan al régimen salarial y prestacional de los 

magistrados del Tribunal Especial para la Paz. 

 Artículo 29. Inviolabilidad de las opiniones de los 

comisionados. Las opiniones, conclusiones, 

recomendaciones, informes y análisis de los comisionados 

en cumplimiento de los objetivos, funciones y mandato 

de la CEV, no podrán ser cuestionados judicial o 

disciplinariamente. Los comisionados estarán sometidos 

al mismo régimen especial penal previsto para los 

magistrados de la Corte Suprema de Justicia y estarán 

sujetos al régimen disciplinario previsto para los 

magistrados de la JEP que será aplicado por la Comisión 

establecida en el artículo 14 transitorio del Acto 

Legislativo 01 de 2017. 



 

276 

 

 Artículo 30. Recursos y patrimonio. Los recursos y el 

presupuesto de la CEV, estarán constituidos por: 1. Los 

recursos del Presupuesto General de la Nación que se le 

asignen. 2. Las donaciones públicas o privadas para el 

desarrollo de los objetivos de la CEV. 3. Los aportes de 

cualquier clase provenientes de recursos de Cooperación 

Internacional para el cumplimiento del objetivo de la 

CEV. 4. Los demás que reciba en desarrollo de su objeto. 

Los recursos y patrimonio de la CEV se ejecutarán 

conforme a las reglas de derecho privado, sin perjuicio de 

los principios generales de la administración pública. 

1949 Geneva Conventions.  Article 3: In the case of armed conflict not of an 

international character occurring in the territory of one of 

the High Contracting Parties, each Party to the conflict 

shall be bound to apply, as a minimum, the following 

provisions: 

(1) Persons taking no active part in the hostilities, 

including members of armed forces who have laid down 

their arms and those placed ‘hors de combat’’ by sickness, 

wounds, detention, or any other cause, shall in all 

circumstances be treated humanely, without any adverse 

distinction founded on race, colour, religion or faith, sex, 

birth or wealth, or any other similar criteria. To this end, 

the following acts are and shall remain prohibited at any 

time and in any place whatsoever with respect to the 

above-mentioned persons: (a) violence to life and person, 

in particular murder of all kinds, mutilation, cruel 

treatment and torture; (b) taking of hostages; (c) outrages 

upon personal dignity, in particular humiliating and 

degrading treatment; (d) the passing of sentences and the 

carrying out of executions without previous judgment 

pronounced by a regularly constituted court, affording all 

the judicial guarantees which are recognized as 

indispensable by civilized peoples. (2) The wounded and 
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sick shall be collected and cared for. An impartial 

humanitarian body, such as the International Committee 

of the Red Cross, may offer its services to the Parties to 

the conflict. The Parties to the conflict should further 

endeavour to bring into force, by means of special 

agreements, all or part of the other provisions of the 

present Convention. The application of the preceding 

provisions shall not affect the legal status of the Parties to 

the conflict. 

Final Agreement. 5.1.1.1.1. Guiding criteria: • Focus on victims: The 

Commission’s efforts shall be focused on guaranteeing 

the participation of the victims of the conflict, ensuring 

the restoration of their dignity and contributing to the 

realisation of their right to the truth in particular, and in 

general of their rights to justice, comprehensive 

reparations and guarantees of non-recurrence, always 

taking pluralism and equity into consideration. All of the 

foregoing should also help change their living conditions 

for the better. • Impartiality and independence: The 

Commission shall be an impartial and independent 

mechanism with full autonomy to carry out its mandate 

and fulfil its functions. • Temporary nature: The 

Commission shall be a special body that will operate for a 

limited period of time in order to enable its conclusions 

and recommendations to effectively contribute towards 

building a stable and long-lasting peace. • Participation: 

The Commission will set in motion a broad, pluralist and 

balanced participatory process where different voices and 

views will be heard; in the first place, those of the victims 

of the conflict, who are considered as victims due to their 

relationship with any kind of circumstance of the conflict, 

both individual and collective, and also those of persons 

who directly and indirectly took part in the conflict, as 

well other relevant stakeholders. • Territorial-based 
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approach: The Commission shall be a national body but 

shall take a territorial-based approach in order to achieve 

a better understanding of the regional dynamics of the 

conflict and the diversity and particularities of the 

territories affected, aimed at promoting the truth-building 

process and contributing to the guarantees of 

nonrecurrence in the various territories. The territorial-

based approach will also take into consideration the 

people and populations that were forcefully displaced 

from their territories. • Equity-based and gender-based 

approach: In carrying out its mandate and functions, the 

Commission will take into account the different 

experiences, different impacts and individual conditions 

of people, populations and sectors being discriminated 

against or that are vulnerable or particularly affected by 

the conflict, inter alia. Special attention will be afforded to 

victimisation suffered by women. • Coordination with 

other peacebuilding measures: The Commission will work 

in coordination with the mechanisms adopted for the 

implementation of the Final Agreement. In particular, 

where pertinent, it will work in coordination with the 

peacebuilding plans and programmes set in motion across 

the country’s territories as a result of the implementation 

of the Final Agreement. • Guarantees for the 

commissioners: With regard to their work for the 

Commission, commissioners will not be compelled to 

make statements in judicial processes, they will be exempt 

from the duty to report offences, and their opinions and 

conclusions may not be judicially challenged. • Safety 

conditions: The Commission will assess the safety 

conditions necessary for the performance of its work and 

will coordinate, with state authorities, the adoption of the 

safety measures necessary both for commissioners and for 

those who take part in the Commission’s work. • 
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Coexistence and reconciliation: In order to contribute to 

the goal of non-recurrence and reconciliation, the 

Commission’s work in the performance of its mandate 

will have the aim of promoting coexistence among the 

Colombian people, particularly in the territories most 

affected by the conflict and violence. For that purpose, 

the Commission will seek to ensure that the forums or 

hearings it holds help to strengthen respect and tolerance 

and citizens’ trust in one another and in the regulations 

that ensure the enforcement of and the respect for human 

rights. In this manner, the Commission will also help to 

lay solid foundations for peacebuilding. • Procedural 

rules: The Commission will first establish procedures 

aimed at ensuring the proper guarantees and fair, 

honourable and non-discriminatory treatment for those 

who take part in it. • Methodology: The Commission will 

take all necessary measures to ensure the utmost possible 

objectivity and impartiality in carrying out its work, for 

which purpose it will adopt procedures to compare and 

verify the quality of the information it collects, including 

the reliability thereof, and to identify false information 

that may be provided to the Commission in bad faith. The 

Commission will publicly disclose its methodology. • 

Extrajudicial mechanism: The Commission will be an 

extrajudicial mechanism. In this regard, its work will not 

be of a judicial nature and may not lead to criminal charges 

against those who appear before it. The information 

received or produced by the Commission may not be 

handed over by it to the judicial authorities for the 

purposes of attributing liability in judicial processes and it 

shall be of no probative value; likewise, the judicial 

authorities may not demand that it do so. The 

Commission may request the information required for the 

fulfilment of its mandate before magistrates, judges and 
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investigative bodies, in accordance with the protocols 

established for that purpose, always with respect for the 

guarantees of due process. Documents received by the 

Commission which may constitute documentary evidence 

and are not verbal or written versions or testimonies that 

a person gives to the Commission, shall not lose their 

probative value and the use thereof by the Commission 

shall not interfere with the judicial proceedings underway. 

 5.1.1.1.3. Time period studied by the Commission: In 

order to address the various aspects of its mandate, the 

time period studied by the Commission will be the 

duration of the conflict. Since this is a lengthy period of 

time, it will be necessary for the Commission to establish 

investigative priorities within this period. However, in 

order to fulfil the purpose of fully elucidating the origins 

and multiple causes of the conflict, the Commission may 

explore historical events prior thereto, taking into account 

as basic input, inter alia, the reports of the Historical 

Commission of the Conflict and its Victims. 

 5.1.1.1.4. Duties: In order to fulfil its mandate, the 

Commission shall have the following main duties: • 

Investigate all aspects of the mandate using the 

methodologies and forms of information gathering and -

analysis necessary for that purpose, including those 

generally accepted by the social sciences, and taking into 

account previous efforts to establish the truth, including 

as basic input, inter alia, the reports of the Historical 

Commission of the Conflict and its Victims. • Hold public 

forums at national, regional and territorial level, 

particularly thematic, territorial based and institutional 

hearings, hearings relating to organisations and landmark 

situations and cases, inter alia, in order to listen to the 

different voices, primarily those of the victims, both 

individual and collective, and to promote the participation 
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of the various sectors of society in contributing to a joint 

discussion of the events and the causes and effects of the 

serious violence experienced by Colombia. • These 

forums may include venues for public discussion and 

reflection or cultural ceremonies, enabling those who 

directly or indirectly took part in the conflict to engage in 

acts of acknowledgement of responsibility and ask for 

forgiveness, in its various dimensions, both for the 

damage and suffering caused to the people, and for the 

political and social impact of their actions; and 

consequently, to offer explanations for the acts carried 

out, contribute to reparations, and commit to guarantees 

of non-recurrence and peacebuilding, inter alia. This shall 

help uncover the truth and promote peaceful coexistence 

across the country’s territories. • Prepare a final report 

that takes account of the different contexts, reflects on 

the investigations carried out into all the aspects of the 

mandate, and contains the conclusions and 

recommendations resulting from its work. The 

Commission’s report shall be officially submitted by 

public act to the public authorities and to Colombian 

society as a whole. • Offer guidance to the victims and 

victimised communities who take part in the Commission 

regarding the help available to them from institutions, etc. 

for the realisation of their rights and the mechanisms to 

achieve this. • Relationships between the Commission and 

the victims and their organisations: Devise and set in 

motion a strategy for active liaison with the victims and 

their organisations. • Implement a strategy for 

dissemination, information and active liaison with the 

media to report, during its work, progress and 

developments in the fulfilment of all the Commission’s 

duties, and to ensure the maximum possible participation. 

The Government will adopt all necessary measures for the 
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Commission to have broad access to public media. The 

final report, in particular, shall be published in the most 

wide-ranging and most accessible manner, including 

through cultural and educational initiatives, such as the 

promotion of exhibitions, with recommendation of its 

inclusion in the academic curriculum. In any case, the 

Commission’s conclusions shall be taken on board by the 

National Memory Museum. • Adopt measures to archive 

the information collected in the course of its work and, 

on termination of its mandate, take the necessary 

measures to ensure its preservation. The Commission 

shall decide who shall take possession and act as custodian 

of these archives. The Commission shall set out guidelines 

for the latter to adopt the relevant mechanisms to allow 

victims and society in general to access the archives of 

information collected. • Ensure that the gender-based 

approach runs through each and every aspect of the 

Commission, by creating a gender-based task force in 

charge of specific technical tasks, investigation and 

holding of hearings, inter alia. This task force will not be 

the only one addressing this topic, but it shall bear the 

responsibility for reviewing methodologies in order to 

ensure that all the Commission’s instruments include this 

approach, and for liaising with women’s and LGBTI 

organisations. This shall be achieved without prejudice to 

the necessary autonomy of the Commission in 

determining its structure and working methodology. • 

Publish regular reports, at least biannually, on the 

activities and operations carried out in the fulfilment of all 

its duties. • Establish its own work rules and programme. 

 5.1.1.1.6. Chair of the Commission: The Chair of the 

Commission shall be Colombian, and shall be elected by 

mutual agreement between the National Government and 

the FARC-EP by means of an agreed mechanism. The 
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Chair of the Commission shall be its primary public 

spokesperson, who will coordinate the work of the 

commissioners, facilitate its proper internal operation, 

and direct its tasks, preferably seeking consensus in the 

internal decision-making process. The role of the Chair of 

the Commission is important because he/she will be both 

a national and international figurehead. 

 5.1.1.1.7. Term. The Commission shall have a 3-year term, 

including the preparation of the final report. The 

Commission shall have 6 months to prepare everything 

necessary for its operation. The final report will be 

published within one month following the conclusion of 

the Commission’s work. 

 5.1.1.1.9. Financing: The National Government 

undertakes to guarantee the timely financing of all of the 

Commission’s operations such that it is able to fully 

accomplish its mandate and tasks in an autonomous and 

uninterrupted manner, including the publication and 

widespread dissemination of the Final Report. The 

Commission will need to take the necessary measures to 

ensure the transparent use of its resources, guaranteeing 

austerity in its expenditure. Citizen oversight of resource 

implementation will be encouraged, with the necessary 

guarantees being provided for this. 

 5.1.2. Justice: With regard to justice, it has been agreed to 

establish a Special Jurisdiction for Peace (Jurisdicción 

Especial para la Paz). 

 6.1.9. f) f. Legislative Act and organisational rules for the 

Unit for the Search for Persons deemed as Missing in the 

context of and due to the armed conflict and for the 

Truth, Coexistence and Non-Recurrence Commission. 

 6.3.2. Notable persons. c). To present their observations 

to the CMPVI during the first 18 months and, 

subsequently, every six months, based on the reports of 
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the Kroc Institute for International Peace Studies at the 

University of Notre Dame (USA) and on any other 

information which they receive. 

Ley 1448 de 10 de Junio de 

2011. 

Artículo 23. Derecho a la Verdad. Las víctimas, sus 

familiares y la sociedad en general, tienen el derecho 

imprescriptible e inalienable a conocer la verdad acerca de 

los motivos y las circunstancias en que se cometieron las 

violaciones de que trata el artículo 3° de la presente Ley, 

y en caso de fallecimiento o desaparición, acerca de la 

suerte que corrió la víctima, y al esclarecimiento de su 

paradero. La Fiscalía General de la Nación y los 

organismos de policía judicial deberán garantizar el 

derecho a la búsqueda de las víctimas mientras no sean 

halladas vivas o muertas. El Estado debe garantizar el 

derecho y acceso a la información por parte de la víctima, 

sus representantes y abogados con el objeto de posibilitar 

la materialización de sus derechos, en el marco de las 

normas que establecen reserva legal y regulan el manejo 

de información confidencial. 

Ley 975 of del 25 de Julio de 

2005. 

Artículo 7º. Derecho a la Verdad. La sociedad, y en 

especial las víctimas, tienen el derecho inalienable, pleno 

y efectivo de conocer la verdad sobre los delitos 

cometidos por grupos armados organizados al margen de 

la ley, y sobre el paradero de las víctimas de secuestro y 

desaparición forzada. Las investigaciones y procesos 

judiciales a los que se aplique la presente ley deben 

promover la investigación de lo sucedido a las víctimas de 

esas conductas e informar a sus familiares lo pertinente. 

Los procesos judiciales que se adelanten a partir de la 

vigencia de la presente ley no impedirán que en el futuro 

puedan aplicarse otros mecanismos no judiciales de 

reconstrucción de la verdad. 

 15. Esclarecimiento de la Verdad. Dentro del 

procedimiento que establece la presente ley los servidores 
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públicos dispondrán lo necesario para que se asegure el 

esclarecimiento de la verdad sobre los hechos objeto de 

investigación y se garantice la defensa de los procesados. 

La Unidad Nacional de Fiscalía para la Justicia y la Paz 

creada por esta ley, deberá investigar, por conducto del 

fiscal delegado para el caso, con el apoyo del grupo 

especializado de policía judicial, las circunstancias de 

tiempo, modo y lugar en que se realizaron las conductas 

punibles; las condiciones de vida, sociales, familiares e 

individuales del imputado o acusado y su conducta 

anterior; los antecedentes judiciales y de policía, y los 

daños que individual o colectivamente haya causado de 

manera directa a las víctimas, tales como lesiones físicas o 

sicológicas, sufrimiento emocional, pérdida financiera o 

menoscabo sustancial de derechos fundamentales. Con la 

colaboración de los desmovilizados, la policía judicial 

investigará el paradero de personas secuestradas o 

desaparecidas, e informará oportunamente a los familiares 

sobre los resultados obtenidos. La Fiscalía General de la 

Nación velará por la protección de las víctimas, los 

testigos y los peritos que pretenda presentar en el juicio. 

La protección de los testigos y los peritos que pretenda 

presentar la defensa estará a cargo de la Defensoría del 

Pueblo. La protección de los magistrados de los 

Tribunales Superiores de Distrito Judicial que deban 

conocer del juzgamiento será responsabilidad del Consejo 

Superior de la Judicatura. 

 Artículo 49. Programas de Reparación Colectiva. El 

Gobierno, siguiendo las recomendaciones la Comisión 

Nacional de Reconciliación y Reparaciones, deberá 

implementar un programa institucional de reparación 

colectiva que comprenda acciones directamente 

orientadas a recuperar la institucionalidad propia del 

Estado Social de Derecho particularmente en las zonas 
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más afectadas por la violencia; a recuperar y promover los 

derechos de los ciudadanos afectados por hechos de 

violencia, y a reconocer y dignificar a las víctimas de la 

violencia. 

 56. Deber de Memoria. El conocimiento de la historia de 

las causas, desarrollos y consecuencias de la acción de los 

grupos armados al margen de la ley deberá ser mantenido 

mediante procedimientos adecuados, en cumplimiento 

del deber a la preservación de la memoria histórica que 

corresponde al Estado. 

 Artículo 57. Medidas de Preservación de los Archivos. El 

derecho a la verdad implica que sean preservados los 

archivos. Para ello los órganos judiciales que los tengan a 

su cargo, así como la Procuraduría General de la Nación, 

deberán adoptar las medidas para impedir la sustracción, 

la destrucción o la falsificación de los archivos, que 

pretendan imponer la impunidad. Lo anterior sin perjuicio 

de la aplicación de las normas penales pertinentes. 

 

 

Case Study on Tunisia. 

 

 

Constitution Tunisienne du 

1959. 

Article 1: La Tunisie est un État libre, indépendant et 

souverain ; sa religion est l'Islam, sa langue l'arabe et son 

régime la république. 

  

Constitution de la République 

Tunisienne. 

Article 56, para 1 : En cas d'empêchement provisoire, le 

Président de la République peut déléguer, par décret, ses 

attributions au Premier ministre, à l'exclusion du pouvoir 

de dissolution de la Chambre des députés. 

Au cours de l'empêchement provisoire du Président de la 

République, le Gouvernement, même s'il est l'objet d'une 
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motion de censure, reste en place jusqu'à la fin de cet 

empêchement. 

Le Président de la République informe le président de la 

Chambre des députés et le président de la Chambre des 

conseillers de la délégation provisoire de ses pouvoirs. 

 

 Article 57 : n cas de vacance de la Présidence de la 

République pour cause de décès, de démission ou 

d'empêchement absolu, le Conseil constitutionnel se 

réunit immédiatement et constate la vacance définitive à 

la majorité absolue de ses membres. Il adresse une 

déclaration à ce sujet au président de la Chambre des 

conseillers et au président de la Chambre des députés qui 

est immédiatement investi des fonctions de la Présidence 

de l'Etat par intérim, pour une période variant entre 

quarante cinq jours au moins et soixante jours au plus. Si 

la vacance définitive coïncide avec la dissolution de la 

Chambre des députés, le président de la Chambre des 

conseillers est investi des fonctions de la Présidence de 

l'Etat par intérim et pour la même période. 

Le Président de la République par intérim prête le serment 

constitutionnel devant la Chambre des députés et la 

Chambre des conseillers réunies en séance commune et, 

le cas échéant, devant les deux bureaux des deux 

Chambres. Si la vacance définitive coïncide avec la 

dissolution de la Chambre des députés, le Président de la 

République par intérim prête le serment constitutionnel 

devant la Chambre des conseillers et, le cas échéant, 

devant son bureau. 

Le Président de la République par intérim ne peut 

présenter sa candidature à la Présidence de la République 

même en cas de démission. 

Le Président de la République par intérim exerce les 

attributions dévolues au Président de la République sans, 
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toutefois, pouvoir recourir au référendum, démettre le 

Gouvernement, dissoudre la Chambre des députés ou 

prendre les mesures exceptionnelles prévues par l'article 

46. 

Il ne peut être procédé, au cours de la période de la 

Présidence par intérim, ni à la modification de la 

Constitution ni à la présentation d'une motion de censure 

contre le Gouvernement. 

Durant cette même période, des élections présidentielles 

sont organisées pour élire un nouveau Président de la 

République pour un mandat de cinq ans. 

Le nouveau Président de la République peut dissoudre la 

Chambre des députés et organiser des élections 

législatives anticipées conformément aux dispositions du 

deuxième alinéa de l'article 63. 

 

Décret-loi No 2011-1 du 19 

février 2011 relatif à 

l’amnistie. 

Article 2 : Tous ceux qui seront concernés par l'amnistie 

conformément à ce décret-loi auront droit à la 

réintégration de leur emploi et à la demande de réparation. 

Les demandes de réparation présentées par les personnes 

bénéficiaires de l'amnistie seront examinées 

conformément à des procédures et modalités définies par 

un cadre juridique spécial. 

Décret-loi No 2011-14 du 23 

mars 2011, portant 

organisation provisoire des 

pouvoirs publics. 

Article 2: Sont dissous, en vertu du présent décret-loi, les 

conseils suivants : la chambre des députés, - la chambre 

de conseillers, - le conseil économique et social, - le 

conseil constitutionnel. Les secrétaires généraux ou ceux 

chargés des affaires administratives et financières de ces 

conseils assurent la gestion administrative et financière 

jusqu’à a mise en place des institutions qui les 

remplaceront en vertu de la nouvelle constitution. 

Décret-loi No 2011-35 du 10 

mai 2011, relatif à l’élection 

Article 15 : Ont le droit de porter candidat à l'assemblée 

nationale constituante tout : - électeur. - âgé au moins de 

23 ans révolus le jour de dépôt de sa candidature. Ne peut 
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d’une assemblée nationale 

constituante 

être candidat : - toute personne ayant assumé une 

responsabilité au sein du gouvernement à l'ère du 

président déchu excepté les membres qui n'ont pas 

appartenu au rassemblement constitutionnel 

démocratique et toute personne ayant assumé une 

responsabilité au sein des structures du rassemblement 

constitutionnel démocratique à l'ère du président déchu. 

Les responsabilités concernées seront fixées par décret 

sur proposition de l'instance supérieure pour la réalisation 

des objectifs de la révolution, de la réforme politique et de 

la transition démocratique. - toute personne ayant appelé 

le président déchu à être candidat pour un nouveau 

mandat en 2014. Une liste sera établie, à cet effet par 

l'Instance Supérieure pour la Réalisation des objectifs de 

la révolution, de la réforme politique et de la transition 

démocratique. 

Loi Constitutionnelle No 6-

2011 du 16 décembre 2011, 

relative à l’organisation 

provisoire des pouvoirs 

publics. 

Article 24 : L'Assemblée nationale constituante vote une 

loi organique qui organise la justice transitionnelle et en 

détermine les bases et le champ d'application. 

Tunisia, Loi organique No 

2013-53 du 24 décembre 

2013, relative à l’instauration 

de la justice transitionnelle et 

à son organisation. 

Article 1 : La justice transitionnelle, au sens de la présente 

loi, est un processus intégré de mécanismes et de moyens 

mis en oeuvre pour cerner les atteintes aux droits de 

l'Homme commises dans le passé et y remédier, et ce, en 

révélant la vérité, en demandant aux responsables de ces 

atteintes de rendre compte de leurs actes, en 

dédommageant les victimes et en rétablissant leur dignité 

afin de parvenir à la réconciliation nationale, préserver et 

d’archiver la mémoire collective, d’instaurer des garanties 

pour que ces atteintes ne se reproduisent plus, et de 

permettre la transition d’une dictature à un régime 

démocratique contribuant à la consécration des droits de 

l'Homme. 
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 Article 2 : La révélation de la vérité concernant les 

violations est un droit garanti par la loi pour tous les 

citoyens, en tenant compte des intérêts et de la dignité des 

victimes et sans porter atteinte à la protection des données 

personnelles. 

 Article 3 : - La violation, au sens la présente loi, est toute 

atteinte grave ou organisée aux droits de l'Homme 

commise par les organes de l'Etat ou par des groupes ou 

individus ayant agi en son nom ou sous sa protection, et 

ce, même s'ils n’avaient ni la qualité ni les prérogatives leur 

permettant d’agir. Elle comprend également, toute 

atteinte grave et organisée aux droits de l'Homme, 

commise par des groupes organisés. 

 Article 4 : La révélation de la vérité est l'ensemble de 

moyens, procédures et investigations adoptés pour le 

démantèlement du système de dictature, et ce par la 

détermination et l’identification de toutes les violations, la 

recherche de leurs causes, leurs circonstances, leur 

origines, et les conditions dans lesquelles elles se sont 

produites ainsi que les résultats qui en découlent. Et en 

cas de décès, de disparition, de disparition forcée, 

connaître le sort et la localisation des victimes et l’identité 

des auteurs et responsables des actes qui en sont à 

l’origine. Lors de la révélation de la vérité, il est tenu 

compte de l'impact spécifique des violations commises à 

l’encontre des personnes âgées, des Femmes, des Enfants, 

des handicapés, des catégories ayant des besoins 

spécifiques, des personnes malades et des catégories 

vulnérables. 

 Article 8 : Sont créées par décret, des chambres 

spécialisées au sein des tribunaux de première instance 

siégeant dans les cours d'appel. Elles sont composées de 

juges, choisis parmi ceux qui n'ont pas pris part à des 

procès politiques, et qui recevront une formation 
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spécifique dans le domaine de la justice transitionnelle. 

Les chambres précitées statuent sur les affaires relatives 

aux atteintes graves aux droits de l'Homme au sens des 

conventions internationales ratifiées et des dispositions de 

la présente loi, dont notamment : - l’homicide volontaire, 

- le viol et toute autre forme de violence sexuelle, - la 

torture, - la disparition forcée, - la peine de mort sans 

garanties d'un procès équitable. Lesdites chambres 

statuent également sur les affaires qui leurs sont 

transmises par l’Instance prévue par l’article 16 du titre II 

de la présente loi et qui portent sur les violations liées à la 

fraude électorale et la corruption financière, le 

détournement des deniers publics et la contrainte à 

migration forcée pour des raisons politiques. 

 Article 10 : La "victime" est toute personne ayant subi un 

préjudice suite a une violation commise à son encontre au 

sens de la présente loi, qu'il s'agisse d’un individu, de 

groupe d'individus ou d’une personne morale. Sont 

considérés comme victimes, les membres de la famille 

ayant subi un préjudice dû à leurs liens de parenté avec la 

victime au sens des règles du droit commun, ainsi que 

toute personne ayant subi un préjudice lors de son 

intervention pour aider la victime ou empêcher son 

agression. Cette définition inclut toute région ayant subi 

une marginalisation ou une exclusion organisée. 

 Article 16 : Est créée, une Instance indépendante 

dénommée "Instance de la vérité et de dignité" dotée de 

la personnalité morale et de l'autonomie financière et 

administrative, ayant son siège à Tunis. Elle peut se réunir 

à n'importe quel endroit sur le territoire de la République. 

Elle est désignée dans la présente loi par « l’Instance ». 

L'instance peut également, en cas de nécessité, changer de 

siège, à tout autre endroit, sur le territoire de la 

République. 
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 Article 17 : L'activité de l'instance couvre la période allant 

du 1er juillet 1955 jusqu’à la date de promulgation de la 

présente loi. 

 Article 18 : La durée d’activité de l'instance est fixée à 

quatre (4) années, à compter de la date de nomination de 

ses membres, renouvelable une fois pour une année, et ce, 

par décision motivée de l'Instance qui sera soumise à 

l’assemblée chargée de législation, trois mois avant 

l'achèvement de son activité. 

 Article 19 : - L'instance est composée de quinze (15) 

membres. La proportion des membres de chaque sexe ne 

peut être inférieur au tiers. Ils sont choisis par l'assemblée 

chargée de la législation, parmi les personnalités 

reconnues pour leur neutralité, leur impartialité et leur 

compétence. 

 Article 20 : Parmi les membres de l’instance doivent 

obligatoirement figurer : - deux (2) représentants des 

associations des victimes et deux (2) représentants des 

associations de défense des droits de l'Homme dont la 

candidature est proposée par leurs associations. - les 

autres membres sont choisis parmi les candidatures 

individuelles dans des spécialités en rapport avec la justice 

transitionnelle, tels que le droit, les sciences sociales et 

humaines, la médecine, l’archivage, l'information et la 

communication et parmi lesquels doivent obligatoirement 

figurer un magistrat judiciaire, un juge administratif, un 

avocat, un spécialiste des sciences religieuses et un 

spécialiste en finance. 

 Article 21 : Les conditions requises pour la candidature à 

l'Instance sont : - avoir la nationalité tunisienne, - être 

âgé(e) de trente (30) ans au moins à la date du dépôt de la 

candidature, - la compétence, l'indépendance, la neutralité 

et l'impartialité, - l'absence d'antécédents judiciaires pour 

une infraction intentionnelle portant atteinte à l’honneur, 
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- l'absence d'antécédent de faillite frauduleuse, - l'absence 

d'antécédent de révocation pour une toute raison portant 

atteinte à l’honneur. 

 Article 23 : Est créée une commission spéciale au sein de 

l'assemblée nationale constituante présidée par le 

président de l’assemblée ou par l’un de ses vices 

présidents. Elle est chargée du dépouillement des dossiers 

des candidatures et de la recherche d’un consensus autour 

des membres de l’instance de la vérité et de la dignité. Les 

groupes parlementaires et les députés n’appartenant pas à 

un groupe parlementaire sont représentés au sein de la 

commission spéciale comme suit : Un seul membre pour 

chaque groupe parlementaire composé de trente (30) 

députés ou moins. Si le groupe parlementaire est composé 

de plus de trente (30) députés, il est représenté par deux 

membres, et par trois membres si le groupe est composé 

de plus de soixante (60) députés. Les députés 

n’appartenant pas à un groupe parlementaire sont 

représentés par un seul membre si leur nombre est de 

trente (30) députés ou moins, par deux membres, si leur 

nombre dépasse les trente (30) et par trois (3) membres si 

leur nombre dépasse les soixante (60). La composition de 

la commission spéciale est fixée dans un délai de dix jours 

à compter de la date de publication de la présente loi. Sa 

première réunion est tenue dans un délai d’une semaine à 

partir de la date de fixation de sa composition. Les 

candidatures à l’instance de la vérité et de la dignité sont 

ouvertes par décision du président de la commission 

spéciale, publiée au Journal Officiel de la République 

Tunisienne et comportant une détermination des délais de 

présentation de candidatures, les modalités de leur dépôt 

ainsi que les conditions légales requises et les documents 

constitutifs du dossier de candidature, conformément à la 

présente loi La commission spéciale choisit, par 
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consensus de ses membres, quinze (15) candidats, parmi 

les candidatures présentées au bureau de l'assemblée sous 

réserve des dispositions de l’article 20 de la présente loi. 

La liste adoptée est transmise à la séance plénière pour 

approbation à la majorité des membres présents. 

toutefois, ladite majorité ne peut être inférieure au tiers 

des membres de l’assemblée. A défaut de consensus sur 

toute la liste, durant les dix jours suivant la clôture du 

dépouillement administratif, les dossiers de tous les 

candidats qui répondent aux conditions, sont transmis à 

la séance plénière pour vote en deux tours à la majorité 

des trois cinquièmes des membres de l’assemblée, et à 

défaut, à la majorité absolue. Les membres de l'Instance 

sont choisis parmi les candidats ayant obtenu le plus grand 

nombre de voix. En cas d’égalité des voix obtenues par 

deux candidats, le candidat le plus âgé est choisi. 

 Article 25 : Il est permis de faire une opposition à 

l’encontre de l’un des candidats auprès de la Commission 

prévue par l'article 23 de la présente loi, et ce dans un délai 

d'une semaine, à compter de la date de la publication de 

la liste sur le site officiel de l'assemblée nationale 

constituante, avant sa transmission à la séance plénière 

pour vote. La commission statue sur les oppositions, dans 

un délai d'une semaine après audition de la défense du 

candidat sujet d’opposition. En cas d'acceptation de la dite 

opposition, le candidat concerné sera remplacé parmi les 

autres candidats à l'instance, conformément aux 

dispositions de la présente loi. Les décisions de la 

commission relatives aux oppositions sont définitives, et 

ne sont susceptibles d’aucune forme de révision ou 

d’aucun recours même celui pour excès de pouvoir. 

 Article 38 : L'instance exerce ses missions et ses 

attributions en toute neutralité et indépendance, 

conformément aux dispositions et principes mentionnés 
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au titre premier de la présente loi. Nul n’a le droit 

d’intervenir dans les activités de l'instance ou d’influencer 

ses décisions. 

 Article 39 : - L'Instance assure les missions suivantes : - 

tenir des audiences, à huit-clos ou publiques, des victimes 

des violations et pour tout autre raison en rapport avec 

ses activités, - faire des investigations sur les cas de 

disparition forcée non résolus, sur la base des 

communiqués et des plaintes qui lui seront présentés et 

déterminer le sort des victimes, - collecter les 

informations et repérer, recenser, confirmer et archiver les 

violations en vue de constituer une base de données et 

d’élaborer un registre unifié des victimes de violations, - 

déterminer les responsabilités des appareils de l'Etat ou de 

toutes autres parties, dans les violations relevant des 

dispositions de la présente loi, en clarifier les causes et 

proposer des solutions permettant d’éviter que ces 

violations se reproduisent, - élaborer un programme 

global de réparation individuelle et collective des victimes 

des violations, basé sur : * la reconnaissance des violations 

subies par les victimes et la prise de décisions et mesures 

de dédommagement en leur faveur, en tenant compte de 

toutes les décisions et mesures administratives ou 

judiciaires antérieures prises en leur faveur, * la définition 

des critères requis pour le dédommagement des victimes, 

* la détermination des modalités de paiement des 

indemnisations, en tenant compte des estimations 

prévues pour le dédommagement, * la prise de mesures 

provisoires et urgentes d'assistance et de 

dédommagement des victimes. 

 Article 40 : Pour accomplir de ses missions, l'instance 

dispose des prérogatives suivantes : - l’accès aux archives 

publiques et privés nonobstant toutes les interdictions 

prévues par la législation en vigueur, - la réception des 
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plaintes et requêtes relatives aux violations, et ce pour une 

durée d’un an, à compter de la date de commencement 

des activités de l'instance. l'instance peut proroger cette 

période de six mois au maximum, - l’instruction de toutes 

les violations relevant des dispositions de la présente loi, 

et ce, par tous les moyens et mécanismes qu'elle juge 

nécessaires, tout en garantissant les droits de la défense, - 

la convocation de toute personne qu’elle estime utile 

d'interroger ou d’entendre le témoignage. l’immunité ne 

peut lui être opposée, - la prise de toutes mesures 

appropriées en coopération avec les structures et les 

services compétents, pour protéger les témoins, les 

victimes, les experts et tous ceux qu'elle auditionne, 

quelque soit leur statut, au sujet des violations relevant des 

dispositions de la présente loi, et ce, en assurant les 

précautions sécuritaires, la protection contre 

l’incrimination et les agressions, et, la préservation de la 

confidentialité, - le recours à l'assistance des agents des 

autorités publiques pour l'exécution de ses missions 

d'investigation, d'instruction et de protection, - l’exigence 

de lui communiquer les documents ou informations 

détenues par les pouvoirs judiciaire et administratif ainsi 

que par les instances publiques ou toute personne 

physique ou morale, - l'accès aux affaires pendantes 

devant les instances judiciaires ainsi qu’aux jugements ou 

décisions qu’elles rendent, - la demande d'informations 

auprès des parties officielles étrangères et des 

organisations non gouvernementales étrangères, 

conformément aux conventions et accords internationaux 

conclus à cet effet, ainsi que la collecte de toutes 

informations auprès de victimes, témoins, fonctionnaires 

de l'Etat ou autres, ressortissants d'autres pays, et ce, en 

coordination avec les autorités compétentes, - la 

réalisation de constats dans les locaux publics et privés, la 
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mise en œuvre des opérations de perquisitions et de saisies 

de documents, de meubles et d'instruments utilisés ayant 

un lien avec les violations instruites par l'instance et la 

rédaction de procès verbaux de ses travaux. L’instance 

dispose des mêmes prérogatives de la police judiciaire, en 

assurant les garanties procédurales nécessaires à cet effet, 

- le recours à toute mesure ou tout mécanisme pouvant 

l'aider à dévoiler la vérité. 

 Article 41 : - Est créé un fonds dénommé : "Fonds de 

dignité et de réhabilitation des victimes de la dictature". 

Les modalités d’organisation, de fonctionnement et de 

financement du dit fonds sont fixées par décret. 

 Article 42 : L'instance transmet au ministère Public les 

dossiers dans lesquels sont prouvées des violations graves 

aux droits de l'Homme. L'instance est informée 

ultérieurement de toutes les mesures prises par le pouvoir 

judiciaire. Le principe de l'autorité de la chose jugée ne 

peut être opposé pour les dossiers transmis. 

 Article 54 : Le secret professionnel ne peut être opposé 

aux demandes de l’instance pour obtenir les informations 

et les données, et ce, quelque soit la nature et le statut de 

la personne physique ou morale en possession de celles-

ci. Les dépositaires de ces documents confidentiels ne 

peuvent être sanctionnés pour les avoir divulgué à 

l'instance. 

 Article 56 : Dans un délai maximum de six mois suivants 

la date de nomination de ses membres, l'Instance effectue 

les travaux préparatoires suivants : - l'élaboration du 

règlement intérieur, qui sera publié au Journal Officiel de 

la République Tunisienne. - la mise en place d'une 

direction exécutive, - l'élaboration d'un plan d'action pour 

toute la durée de son activité, - l'élaboration d'un 

programme de travail pour au moins une année, - 

l'élaboration de manuels de procédures simplifiés pour le 
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déroulement de ses travaux, dans tous les domaines de 

compétence, - l'élaboration d'un plan de communication 

global en collaboration avec les medias nationaux, - la 

mise en place d'une base de données, - l'accomplissement 

de toutes les activités qu'elle juge nécessaires pour 

l’exercice de ses missions. 

 Article 58 : - Le président de l'instance veille au bon 

déroulement des travaux de l'instance, fixe la date et le lieu 

de ses réunions, et prépare l'ordre du jour des réunions 

après consultation des membres de l'instance. Le 

président de l’instance préside ses réunions et la 

représente auprès des tiers. Il peut déléguer sa signature 

ou certains de ses pouvoirs à ses deux viceprésidents ou à 

l’un des membres de l'instance et, le cas échéant, à l'un des 

cadres de l’instance après approbation des membres. 

 Article 59 : L'instance de réunit à la convocation de son 

président ou du tiers de ses membres. Ses réunions ne 

sont valables qu’en présence des deux tiers des membres. 

 Article 64 : L'instance est dotée d'un budget autonome 

composé de : - crédits annuels imputés sur le budget de 

l'Etat. - dons, donations et legs accordés à l'instance par 

des organisations nationales et internationales. - toutes les 

ressources pouvant être mises à la disposition de 

l'instance. Toutefois, il est interdit à l'instance d'accepter 

des dons ou des donations liés. L’instance prépare son 

budget et le soumet à la partie gouvernementale avant de 

le transmettre au pouvoir législatif pour approbation. Les 

règles d’ordonnancement et de tenue des comptes de 

l’instance ne sont pas soumises au code de la comptabilité 

publique. L'instance désigne un commissaire aux comptes 

pour une durée de deux (2) ans non renouvelable, 

sélectionné parmi les experts comptables inscrits au 

tableau l’ordre des experts comptables de Tunisie. 
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L’Instance est soumise au contrôle de la cour des 

comptes. 

 Article 66 : Est passible d'une peine de six mois 

d'emprisonnement et d'une amende d'un montant de 

deux mille dinars, toute personne qui : - commet tout acte 

devant l’instance représentant un outrage au tribunal au 

cas il surviendrait en son sein, - entrave délibérément les 

travaux de l'instance, - ne comparait pas pour donner son 

témoignage suite à la convocation de l’instance ou 

empêche l’accès au document ou à l’information 

réclamée, - divulgue toute information confidentielle 

recueillie à l'occasion de son travail au sein de l'instance. 

Les dispositions du code pénal sont applicables à toute 

personne qui donne un faux témoignage à l’instance, qui 

lui remet des documents falsifiés, ou qui détruit tout 

document ou pièce en rapport avec les investigations ou 

les procédures prévues par dans la présente loi. 

 Article 67 : L'Instance élabore des rapports concernant 

ses activités, comme suit : 1/- Des rapports annuels. 2/- 

Un rapport global et final qui couvre la période allant de 

la création de l'instance jusqu'à l'achèvement de ses 

travaux comportant : - les vérités établies après 

vérification et investigation, - la détermination des 

responsabilités, - les motifs des violations prévues par la 

présente loi et les recommandations garantissant que ces 

violations ne se reproduisent plus, - les mesures à adopter 

pour inciter à la réconciliation nationale et à la protection 

des droits individuels et particulièrement ceux de la 

femme, de l'enfant, des catégories ayant des besoins 

spécifiques et des catégories vulnérables, - les 

recommandations, propositions et procédures destinées à 

renforcer la construction démocratique et à contribuer à 

l'édification de l'Etat de droit, - les recommandations et 

les propositions relatives aux réformes politiques, 
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administratives, économiques, sécuritaires, judiciaires, 

médiatiques, éducatives, culturelles et autres réformes 

qu'elle juge appropriées pour éviter le retour à la 

répression, à la dictature, à la violation des droits de 

l'Homme et à la mauvaise gestion des deniers publics. Les 

rapports de l'instance sont présentés au Président de la 

République, au président de l’assemblée chargée de la 

législation et au président du gouvernement. Les rapports 

de l’instance sont mis à la disposition du public. Ils seront 

publiés au Journal Officiel de la République Tunisienne. 

Avant clôture de ses travaux, l’instance fera preuve de 

diligence pour permettre la publication et la diffusion à 

grande échelle des résultats, et ce, par tous les moyens. 

 

 


